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GAUTENG DIVISION OF THE HIGH COURT OF SOUTH AFRICA
P O Box 442, PRETORIA 0001 - Tel 012- 314-9003 - Fax 012-326-4940
Palace of Justice, Church Square, Room 13, First Floor, Pretoria
Private Bag X7, JOHANNESBURG 2001 - Tel 011- 335-0479 - Fax 086-207-1291
c/o Pritchard and Von Brandis Streets, Room 510, Fifth Floor, Johannesburg
E-mail: NWalkinshaw@judiciary.org.za

31 August 2021
The matters of:1. Wentzel, M C vs Road Accident Fund (Case number: 35182/2016)
2. Adv. M Van Rooyen N.O. on behalf of Nomvuyiso Ntozakhe vs Road Accident
Fund (Case number: 2016/28304)
3. Sipho Aubrey Segoba on behalf of Minors vs Road Accident Fund and Another
(Case number: 2021/40258)
4. Adv. Language N.O. (as Curator ad Litem to) Raphulu I E vs Road Accident Fund
(Case number: 2018/44200)
5. Adv. Nico Raubenheimer N.O. (as Curator ad Litem to) James Hendrik Brian vs
Road Accident Fund (Case number: 17258/2015)

JUDGE PRESIDENT’S PRACTICE DIRECTIVE IN TERMS OF SECTION
14(1)(a) OF THE SUPERIOR COURTS ACT, ACT 10 OF 2013

Re:

Referral to the Full Court - Matters involving a report and addendum of the
Master of the High Court in terms of section 96(2) of the Administration of
Estates Act 66 of 1965
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This is a Directive issued in terms of Section 14(1)(a) of the Superior Courts Act, Act 10
of 2013, read with Section 173 of The Constitution of the Republic of South Africa. The
purpose of the Directive is to make provision for the constitution of a Full Court, to sit
at first instance to hear the matters referred to herein; and to determine and resolve
the legal issues emanating from a report of the Master of the High Court in terms of
section 96(2) of the Administration of Estates Act 66 of 1965.
Introduction:
1.

The aforementioned matters encompass relevant issues for determination by the
Full Court, emanating from in a report and addendum by the Master of the High
Court, Pretoria (The Master) in terms of section 96(2) of the Administration of
Estates Act 66 of 1965 that require determination and resolution by a Full Court.
The issues referred to in the Master’s report requiring such determination are set
out further in this Directive.

Background:
2.

A brief summary of each matter herewith referred to the Full Court is set out as
follows:
2.1

Wentzel, M C vs Road Accident Fund (Case number: 35182/2016):
An application for the appointment of a Curator Bonis to, inter alia:
2.1.1

administer an undertaking issued by the Road Accident Fund in
terms of section 17(4) (A) of Act 56 of 1996 following a settlement
between the Parties which was made an Order of Court on 4
September 2019; and

2.1.2

invest or re-invest any monies of the patient which become
available from time to time for investment, and which are not
immediately required for the purposes defined in section 82 (c)
of the Administration of Estates Act no 66 of 1965 (as amended).
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2.2

Adv. M Van Rooyen N.O. on behalf of Nomvuyiso Ntozakhe vs Road
Accident Fund (Case number: 2016/28304):

An application by the

appointed Curatrix ad Litem for the appointment of a trustee to protect
and administer an award by the Road Accident Fund in terms of an
Order granted on 05 August 2020, by way of a trust and for the sole
benefit of the Plaintiff.
2.3

Sipho Aubrey Segoba on behalf of Minors vs Road Accident Fund and
Another (Case number: 2021/40258): An application by the appointed

Curator ad Litem for, inter alia, the remainder of a capital amount paid
in terms of an offer of settlement by the 1st Respondent dated
30 October 2019, to be paid into a Trust to be created for the sole benefit
of the minor children of the deceased beneficiary to the settlement
award.
2.4

Adv. Language N.O. (as Curator ad Litem to) Raphulu I E vs Road
Accident Fund (Case number: 2018/44200): An application for the
appointment of a Curator Bonis to, inter alia:
2.4.1

administer an undertaking issued by the Road Accident Fund in
terms of section 17(4) (A) of Act 56 of 1996 following a settlement
between the Parties which was made an Order of Court on 10
September 2020; and

2.4.2 invest or re-invest any monies of the patient which become
available from time to time for investment, and which are not
immediately required for the purposes defined in section 82 (c)
of the Administration of Estates Act no 66 of 1965 (as amended).
2.5

Adv. Nico Raubenheimer N.O. (as Curator ad Litem to) James Hendrik
Brian

vs

Road

Accident

Fund

(Case

number:

17258/2015):

An application for the appointment of a Curator Bonis to, inter alia:
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2.5.1

receive, take care, control and administer all the proceeds of the
claimant referred to in Court Orders dated 22 May 2020 and 06
November 2020;

2.5.2 receive, administer and exercise any right the patient might have
in terms of Section 17(4)(a) of Act 56 of 1996 (as amended) with
regard to the undertaking referred to in paragraph 3 of the Court
Order issued in the above Honourable Court on 25 May 2018;
and
2.5.3 invest or re-invest any monies of the patient which become
available from time to time for investment, and which are not
immediately required for the purposes defined in section 82 (c)
of the Administration of Estates Act no 66 of 1965 (as amended).
3.

The Master brought a report and an addendum before the Court in terms of
section 96(2) of the Administration of Estates Act1 wherein a number of legal
difficulties are raised which apparently inhibit the Master from performing its
functions, efficiently and effectively. This is in relation to matters requiring the
necessary attention and oversight, of that office, in terms of the Administration
of Estates and Trust Property Control Acts respectively. The concerns raised by
the Master also relate to the difficulty experienced by the Master in complying
with and implementing Orders granted by the High Court of the Gauteng
Division in relation to these matters.

4.

The objective of the Master’s report is:

66 of 1965. Section 96(2) reads –
“(2) Whenever in the course of his duties the Master finds it necessary to lay any facts before the Court otherwise than upon
formal application or motion, he may do so by a report in writing: Provided that the Court may refer any such report back to the
Master and direct him to proceed by way of formal application or motion.”
1
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5.

The Master makes the point that it has to deal with Road Accident Fund (RAF)
matters wherein:
5.1

Applicants to these proceedings recommend to the Court the creation
of trusts for the administration of funds awarded to persons
‘incapacitated’ as a result of a road accident, and in the related trust
instruments, subjecting some of the powers of the trustees to the
authority of the Master of the High Court in terms of the Administration
of Estates Act, and

5.2

resulting in the Court granting ‘ambiguous’ Court Orders which, on the
one hand, order the creation of trusts and the appointment of trustees
in terms of the Trust Property Control Act; yet, subjecting the powers of
such trustees under the authority of the Master in terms of the
Administration of Estates Act, specifically concerning the approval of
trustee fees, administration costs, investment of beneficiary funds, to
name but a few.

6.

The Master outlines a number of practical difficulties experienced in
implementing Court orders issued in the Gauteng Division in relation to RAF,
medical negligence claims and other related matters. In this regard the Master
makes the point that the practical difficulties its office has experienced, arise from
what it describes as the disregard of the principles of trust laws as well as what
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it views as the unorthodox development of trust law. This the Master states has
resulted in a number of ‘ambiguous’ Court orders.
6.1

2

The creation of Trusts and the appointment and remuneration of trustees

Section 71 of the Act provides –

“71. Certain persons not to administer property as tutor or curator without letters of tutorship or curatorship.—
(1) No person who has been nominated, appointed or assumed as provided in section seventy-two shall take care of
or administer any property belonging to the minor or other person concerned, or carry on any business or undertaking
of the minor or other person, unless he is authorized to do so under letters of tutorship or curatorship, as the case may
be, granted or signed and sealed under this Act, or under an endorsement made under the said section.
(2) Any letters of confirmation or certificate granted or issued under the Administration of Estates Act, 1913 (Act No.
24 of 1913), or under section sixty-two of the Mental Disorders Act, 1916 (Act No. 38 of 1916), and in force at the
commencement of this Act, shall be deemed to be letters of tutorship or curatorship, as the case may be, granted under
this Act.”
Section 72 of the Act concerns letters of tutorship and curatorship to tutors and curators nominate and endorsement in case of
assumed tutors and curators.
Section 77 of the Act concerns security by tutors and curators.
Section 78 of the Act concerns inventories by tutors and curators.
Section 84 of the Act concerns remuneration of tutors and curators.

7

3

In Land and Agricultural Bank of South Africa v Parker and Others Cameron JA stated that:
“[A trust] is an accumulation of assets and liabilities. These constitute the trust estate, which is a separate entity. But
though separate, the accumulation of rights and obligations comprising the trust estate does not have legal personality.
It vests in the trustees, and must be administered by them – and it is only through the trustees, specified as in the trust
instrument, that the trust can act . . . .”
4
2010 (6) SA 457 (SCA). Note that trustees will also, for Financial Intelligence Centre Act (FICA) purposes, need to supply
financial institutions with the letters of authority or master’s certificate.
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a)

b)

6.2.2

5

1930 OPD 171 at 174-175.
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The Master submits that there is a difference between declaring a person incapable of managing his own affairs and declaring
him of unsound mind - see Rule 57 (1) and (13) of the Uniform High Court Rules.
The Master provides that the question usually argued by Counsel in these matters is that although the injured person has some
form of mental impairment due to the accident, his or her injuries are not of such a severe nature that he or she should be declared
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incapable or of unsound mind. They usually agree that the person is a vulnerable individual, whose award should be protected
and that the brain injury has impaired his cognitive functions. Counsel then requests that a trust should rather be created.
The Master submits that the Court may appoint a curator to any person on the ground that he or she is by reason of some
disability, mental or physical, incapable of managing his affairs. In other words, without necessarily declaring the person of
unsound mind, the court can appoint a curator to a person’s property if it is satisfied that for one or other reason, he is incapable
of managing the property in question.
7

It is not far-fetched to have a parent or relative appointed as a trustee who may not have the necessary commercial skills to be
a trustee in the true sense and can then be overruled by the two other independent trustees
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Issues for determination by the Full Court:
a)

8

Appointment of Trustees and Curators Bonis in RAF/Medical Negligence Matters

57 of 1988.
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b)

The Guardian’s Fund and RAF Matters
i)

Should the Guardian’s Fund be utilised to administer RAF awards of
R500 000 and less in respect of a minor or person incapable of managing
his/her own affairs or should such RAF awards be administered through
the appointment of a Curator Bonis, tutor, or a trustee?

c)

Declarations of Partial Incapability
i)

Should a Curator Bonis be appointed in matters where a recommendation
is made by a Curator ad Litem or medical expert for a person to be declared
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partially incapable of managing his/her affairs and for the protection of
funds awarded by the Court?
Directive: -

2.

The matters of Raphulu I E vs Road Accident Fund (Case number: 2018/44200)
and James Hendrik Brian vs Road Accident Fund (Case number: 17258/2015)
are transferred to the Gauteng Division of the High Court, Pretoria.

a)

The Parties involved in the matters referred to the Full Court

b)

The Master of the High Court, Pretoria

c)

The Master of the High Court, Johannesburg

d)

The Solicitor General/State Attorney

e)

The South African Law Reform Commission

f)

The Road Accident Fund

g)

The Personal Injury Plaintiff Lawyers Association

h)

The South African Medico-Legal Association

i)

South African Medical Malpractice Lawyers Association

j)

Legal Practice Council – Gauteng

k)

The Law Society of South Africa

l)

The CEO, Legal Aid SA
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D MLAMBO
JUDGE PRESIDENT OF THE GAUTENG DIVISION OF THE
HIGH COURT OF SOUTH AFRICA
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