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ORDER

1 The respondent must vacate the premises situated at corner Church and

Voortrekker Streets, Vrede within 30 days of service of the order on the respondent.

2 The respondent is to pay the costs of this application on Scale C as contemplated
in Rule 67A of the Uniform Rules of the Court.

JUDGMENT

Mpama AJ
[1] The applicant and the respondent are engaged in a dispute concerning the
occupation and use of commercial premises, Petrol Green Filling Station (the premises)
situated at corner Church and Voortrekker Streets, Vrede. The applicant now seeks an
order for the eviction of the respondent from the premises. The respondent opposes the
application.

[2] The applicant is Fish Eagle Paradise CC, a close corporation duly registered in
terms of the Close Corporations Act 69 of 1984, with registered address at Section 2,
Cote de Vaal River Estate, Parys, Free State. The respondent is Petrol Green Filling
Station CC, a close corporation registered as such in terms of the Close Corporations Act
69 of 1984, with registered address at Voortrekker and Church Street, Vrede, Free State.

[3] The applicant is the registered owner of the premises upon which the respondent
is presently conducting business as a filling station. The applicant alleges that there is
no valid lease agreement between the applicant and respondent and consequently, the
respondent is in unlawful occupation of the premises.

[4] The respondent does not deny occupation of the premises. The respondent
alleges that there is a valid lease agreement between the appllicant and respondent and

denies that it is unlawfully occupying the premises.

[5] The factual background to the application is briefly as follows: On a date not
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specifically recorded, the applicant and the respondent concluded a lease agreement (the
agreement), the terms of which were partly reduced into writing and partly constituted
orally. At the time of the conclusion of the agreement, the respondent was duly
represented by its previoous member, Charl Malherbe Von Wielligh (Mr Malherbe). This
agreement was valid from 1 May 2018 to 30 April 2023. The material provisions of the
said agreement were that: (i) the applicant leased the premises to the respondent; (ii) the
monthly payable rent was R55 0000.00 escalating annually with 8%; (iii) the respondent,
as lessee was granted a primary right of renewal upon expiry of the initial lease term, for
two successive periods of five years each, provided that the respondent notifies the
applicant of its intention to renew not less than 90 days prior to the expiration of the
subsisting lease; and (iv) in the event of such renewal, the rental payable shall be
determined in accordance with the Regulatory Accounting System (RAS), being an
acturial matrix devised by the Department of Mineral Resources and Energy in order to
calculate and set fair profit margins for regulated petroleum products. It is premised upon

the fact that the retail or pump price of petrol is subject to statutory regulation.

[6] Subsequent to the conclusion of the lease agreement, the membership interest
in the respondent was transferred to Mr Johannes van Tonder (and his wife) who acquired
same from the previous owner. At the time of the transfer, the lease agreement remained
extant and the respondent continued to operate its business from the premises owned by
the applicant. The lease endured until its natural expiry. Upon termination of the lease,
further dealings and conduct between the parties ultimately gave rise to the present

application wherein the applicant seeks an order for the eviction of the respondent.

[7] The founding affidavit in support of the application is deposed to by Mr Leon
Ferreira, a member of the applicant. In his affidavit, Mr Ferreira avers that: The
membership interest of the respondent was sold and transferred to Mr VVan Tonder on 16
October 2023 without his prior knowledge or consent. Upon becoming aware of said
transfer, he tried to negotiate with Mr van Tonder with the view of concluding a fair and
reasonable rental arrangement. Several written communications were addressed to the
respondent in pursuit of such negotiations. Notwithstanding these efforts, the respondent

refused to enter into any agreement.

[8] In an attempt to conclude an agreement with the respondent, another letter was

forwarded to the respondent dated October 2024. In response to said letter, the
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respondent alleges the existence of an agreement between the parties and annexed
thereto a document purrpoting to constitute such agreement. The said document,
however, is not properly signed and contains text in different languages. This document
formed part of negotiations conducted between the applicant and the respondent's
previous owner, Mr Malherbe. At no stage did this mature into a valid lease agreement
between the applicant and the respondent. On the applicant’'s own interpretation of RAS,
a greater amount is due to it than what is being paid by the respondent as rental and the
respondent has never agreed with the applicant on this issue. As a result, the applicant

intends to institute action proceedings to recover the amounts that are owing.

[9] In trying to negotiate a reasonable rental with the respondent, the applicant
engaged Theo Swart Business Brokers (the brokers) to conduct a proper evaluation and
produce calculations for rental. However, the respondent rejected the report compiled by
the said brokers. Furthermore, the applicant engaged MBT Petroleum (Pty) Ltd (MBT)
and entered into a lease agreement leasing the premises. MBT, however, is unable to
occupy the premises as the respondent continues to occupy the premises without any

valid lease agreement.

[10] The respondent filed an answering affidavit, deposed to by its member, Mr Van
Tonder. In said affidavit, Mr Van Tonder consistently maintained that there is a valid lease
agreement between the applicant and the respondent. He asserts that. The respondent
has made all the necessary payments to secure its occupany and is not in unlawful
occupation of the premises. The only dispute between the applicant and respondent

pertains to the manner in which RAS is to be applied for the calculation of rental.

[11] He and his wife acquired ownership of the respondent in 2019. At the time of such
acquisition, a valid lease agreememt subsisted between the applicant and respondent.
Upon the lease becoming due for renewal, he informed the applicant that the respondent
intended to exercise its right of renewal for a further five years. No requirement existed
that such renewal be effected in writing.

[12] The applicant accepted that the agreement would be extended and the
respondent continued paying rental in order to secure its occupacy. He denied that there
was no agreement as to the calculation of rental as the agreement expressly provided
that rental would be determined in accordance with RAS. He contended that the dispute

arose when the applicant imposed a ‘one sided idea of what RAS was’. The applicant
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improperly sought the eviction of the respondent by soliciting the assistance of MBT and
purported to conclude a lease agreement with MBT in August 2023. Lastly, when he
acquired the respondent, MBT had already been appointed as the exclusive supplier of
petroleum products to the respondent. Upon the expiry of the supply contract, the
respondent elected not to renew the supply agreement with MBT. The respondent
rejected the broker's report as the broker had no knowledge and expertise in the
petroleum business.

[13] The applicant filed a replying affidavit. In essence, the affidavit advances little
beyond reiterating the applicant's position that no valid agreement exists between the
parties. The applicant further avers that it is apparent that no consensus was ever

reached between the parties regarding the rental payable.

[14] The applicant in its submissions contends, with reference to Shepherd Real
Estate v Roux Le Roux Motors CC' (Shepherd) and Mighty Solutions CC t/a Orlando
Service Station v Engen Petroleum Ltd and Another?> (Mighty Solutions) that there was
no valid agreement between the parties and the order ought to be granted. It was
~ submitted further that even the respondent's own version indicates that concensus on

the calculation of rental was never achieved by the parties.

[15] Conversely, the respondent submits that a valid and binding agreement exists
between the parties. It asserts that the applicant's contention is incorrect as the
agreement expressly provides for rental to be calculated in accordance with RAS.
Therefore, agreement between the parties satisfies the requirements of a lease

agreement.

[16] The court is called to adjudicate whether there is a valid lease agreement
between the parties and whether the applicant has made out a proper case in the

application to have an eviction order granted against the respondent.

[17] | deem it unneccessary to engage with the numerous allegations exchanged by
the parties in their respective affidavits, as such matters bear little or no relevance to the

central issue requiring adjudication. These collateral disputes, together with the

' Shepherd Real Estate v Roux Le Roux Motors CC [2019] ZASCA 178; 2020 (2) SA 419 (SCA).

2 Mighty Solutions CC t/a Orlando Service Station v Engen Petroleum Ltd and Another [2015] ZACC 34; 2016
(1) SA 621 (CC).
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correspondence exchanged between the parties, merely serve to illustrate the level of
conflict prevailing between the parties but do not advance resolution of the matter before
court.

[18] It is undisputed that the applicant is the owner of the premises occupied by the
respondent. It is also undisputed that upon the expiry of the initial lease in April 2023, the
applicant and the respondent entered into negotiations to determine the amount of rent
to be paid and how RAS was to be applied in the computation of rental. Notwithstanding
that there was no conclusion on this issue, the respondent remained in the occupation of
the premises, effected certain payments towards rental and the applicant received those
payments.

[19] The applicant and respondent have annexed various letters to their respective
affidavits. A perusal of such correspondence reveals that since the expiry of the initial
lease agreement in April 2023, the parties have attempted to negotiate rental but failed
to reach consensus on the quantum of rental to be paid. To substantiate this, the applicant
procured the services of brokers to assist in computation of rental. Upon the brokers’

report being furnished, the respondent rejected the findings thereof.

[20] While it is common cause that, upon renewal, rental was to be determined in
accordance with RAS, the parties have not yet articulated or agreed upon the manner in
which RAS is to be applied. Given that RAS is a system devised and applied by
government for the determination of petrol prices, the absence of clarity as to it its
application leaves the parties in difficulty in calculating rental withput further information

or agreed methodology.

[21] It is trite that the essentialia of a valid lease agreement are as follow: (i) the
identification of the contracting parties; (ii) the identification of the leased premises let;

and (iii) the agreement upon the rental payable.

[22] The applicant referred the court to Shepherd. In the present matter, parallels
may be drawn with Shepherd, wherein the SCA was confronted with indeterminate
contractual provisions relating to rental obligations. It ruled that a clause requiring rental
to be ‘mutually agreed upon' is an unenforceable agreement and void for vagueness.
Similarly, this matter turns upon the computation of rental in accordance with RAS. | have

already found that the calculation of rental in terms of RAS is fraught with difficulty in the



absence of adequate particulars.

[23] The applicant also referred the court to Mighty Solutions. It is my view that this
decision does not find application to the present matter. There, the Constitutional Court
was concerned, inter alia, with the question of whether a lessee or sublessee may invoke,
as a defence to eviction, absence of title on the part of the lessor or sublessor. The
Constitutional Court held that a lessee or sublessee is precluded from relying on such a
defence. By contrast, the issues arising for determination in the present proceedings are

materially distinct from those adjudicated in Mighty Solutions.

[24] One of the essential requirements for the validity of a lease agreement is that the
rental must be agreed upon by the contracting parties. In my view, the parties failed to
reach consensus on this essential term. Accordingly, no valid lease agreement exists
between the applicant and respondent. Therefore, the respondent is without a valid

agreement and in unlawful occupation of the premises.

[25] The general rule is that costs follow suit. | have no intention of deviating from the
general rule. Counsel for both the applicant and respondent were ad idem that, having
regard to the magnitude of the issues raised, as well as the seniority of counsel engaged,
the appropriate order as to costs is that the costs be awarded on Scale C and in the

exercise of my discretion regarding the award of costs, | will award costs on Scale C.

Order

[26] In the result, the following order is made:

1 The respondent must vacate the premises situated at corner Church and

Voortrekker Streets, Vrede within 30 days of service of the order on the respondent.

2 The respondent is to pay the costs of this application on Scale C as contemplated

in Rule 67A of the Uniform Rules of the Court.
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