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ORDER

The application is dismissed with costs on an attorney and client scale, which costs

shall include cost of counsel on scale C.

JUDGMENT

Greyling-Coetzer J

[1] This is an opposed application for the rescission of a court order obtained by
consent between the parties. The Mangaung Metropolitan Municipality (MMM’) is the
applicant. The Free State Cricket Union (‘(FSCU’) is the respondent and was the applicant
in the main implementation application. The MMM seeks to rescind an order which was
granted by consent pursuant to settlement in respect of the main implementation
application having been reached between the parties on 21 November 2024 (‘consent

order’).

[2] MMM contends that the order was granted erroneously and/or in what appears to
be fraudulent circumstances as the consent order was consented to without the
knowledge or authorisation of Mr More the Municipal Manager (‘More’) and without the
approval of the Municipal Council. FSCU in opposition contends, inter alia, that the
rescission application was brought out of time, that More, the Municipality's deponent,
has failed to make out a case for rescission on the papers and that MMM is estopped

from denying the authority of its representatives, and/or acquiescenced.

[3] The genesis of the consent order dates back some thirty-three years to 28 October
1993, when MMM and FSCU concluded a written agreement of sale, as subsequently
amended (‘the sale agreement’) in respect of Portion 17 of Erf 26408, Willows,
Bloemfontein, which principally hosts the Mangaung Oval (‘Mangaung Oval property’).
Between 1994 and 1996, the parties concluded four addenda to the principal sale



agreement. FSCU made payments under the sale agreement, and on 9 October 2007 the

outstanding balance was acknowledged at R2 815 623,00.

[4] On or about 31 August 2015, the parties concluded a Memorandum of
Understanding (‘the naming rights MOU') in terms of which the MMM undertook to pay
FSCU R750 000,00 per annum, escalating at 6% per year, for naming rights to the
Mangaung Oval. The MMM allegedly failed to make these payments. FSCU contends
that the amounts owed by the MMM under the naming rights MOU extinguish the

outstanding purchase consideration by way of set-off.

[5] South Africa is scheduled to host the 2027 ICC Cricket World Cup. FSCU contends
that structural upgrades to the Mangaung Oval, estimated at R20 000 000,00, are
required to ensure the eligibility of the Mangaung Oval as Cricket World Cup host-oval,
and that FSCU cannot raise the necessary capital without transfer of the property into its

name.

[6] In 2024 and as the 2027 Cricket World Cup approached, the implementation of the
sale agreement assumed renewed priority for FSCU, culminating into various
engagements between the parties in respect of implementation of the sale agreement of
the Mangaung Oval property. These engagements can conveniently be described as pre-
litigation engagements, and summaries as follows:

(i) on 25 April 2024 FSCU’s attorney, Mr Peyper (‘Peyper), addressed
correspondence to More as the Municipal Manager. Therein FSCU annexed the written
sale agreement and addenda and called upon MMM to give effect to the sale agreement
and inter alia subdivide and transfer the Mangaung Oval property to FSCU. The
subdivision and transfer would enable FSCU to attend to the construction requirements
to ensure the eligibility of the Mangaung Oval as Cricket World Cup host-oval. No
response was received;

(i) on 6 May 2024 Peyper directed correspondence to Mr Monama, the Litigation
Manager of MMM (‘Monama’), and again on 5 June 2024 to Monama and More, recording
that no response had been received and requesting a meeting. Once again, no response
was received from MMM;

(i) on 11 June 2024, another letter followed to Monama and More requesting a
meeting to resolve the dispute and effect the enforcement of the written sale agreement;
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(iv)  on 21 June 2024, a meeting was convened and attended by Peyper on behalf of
FSCU. Dr Thinda (‘Thinda’), Adv Naidoo (‘Naidoo’) and Monama attended on behalf of
MMM. The meeting was unsuccessful and Peyper undertook to provide a memorandum
dealing with the relevant background and proposed way forward to achieve and expedite
the transfer of the Mangaung Oval property to FSCU. Peyper states that the necessary
steps are that the parties must first reach agreement on any amount alleged to be owing,
if any, whereafter provision must be made for the payment of, or the furnishing of security
for, such amount, followed by the subdivision and transfer of the property;

(v) on 2 July 2024, the aforesaid memorandum was sent to the MMM representatives,
namely, Monama, Thinda, Naidoo and Sandra Brown (‘Brown’). Thinda replied on 3 July
2024, directing the response to Mr Masiza of MMM with a request to expedite the process
and carbon copying Peyper, Monama, Brown, Naidoo and additionally Mr Maku and Mr
Mofokeng of MMM;

(vi) on 25 July 2024, Peyper had a further meeting with Thinda, Monama, Brown,
Naidoo, Mofokeng, Masiza and Maku and an email recordal followed on the same day to
those in attendance. The correspondence confirmed a meeting scheduled for Monday 29
July 2024 and identifies the two impediments relevant to the implementation of the written
sale agreement to be (a) fixing of the outstanding purchase consideration, if any, and (b)
immediate transfer of the Mangaung Oval property. Thinda replied on even date to the
original recipients and confirming the meeting for 29 July 2024; he also copied in More
and MM Pilane (‘Pilane’);

(vii) on 29 July 2024, a meeting was attended by the MMM executive of which More
formed part. During the meeting, Johan van Heerden (‘'van Heerden’), the Chief
Executive Officer (CEQ’) of FSCU, presented a settlement broadly to the effect that
FSCU shall provide a guarantee in respect of any outstanding amount while MMM shall
take all necessary steps to have the immovable property concerned subdivided and effect
transfer into the name of FSCU. MMM will be entitled to the naming rights of the stadium
until conclusion of the 2027 ICC International Cricket World Cup;

(viii) on 30 July 2024, and per email, Peyper requested from MMM written confirmation
and/or resolution on the way forward which would form part of FSCU submission under
oath by van Heerdenas CEO of FSCU to the International Cricket Council (ICC’). Thinda,
Monama, Brown, Naidoo, Mofokeng, Mazisa, Maku, Pilane and More of MMM and van
Heerden of FSCU were carbon copied into this correspondence.
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[71  As no further progress materialised, FSCU, relying on the sale agreement,
launched an application on 6 August 2024 (‘the main implementation application’), in
which it sought the following relief:

‘... the Respondent is ordered to take any and all necessary steps to

1.1 have the immovable property known as Portion 17 of Erf 26408, Willows, Bloemfontein
subdivided as proposed in the plan appended as FAS8 to the founding affidavit into two portions;
and

1.2 effect transfer of what will then be Portion 2 of the Remainder of Portion 17 of Erf 26408,
Willows, Bloemfontein into the name of the Applicant.

2. Should it be found that the Applicant is still owing to the Respondent for the purchase
consideration payable in any undetermined and/or disputed amount, and should the Court be
unable to finally determine the amount owing:

2.1 The Respondent is, subject to the terms of prayer 2.2 below, ordered to take any and all
necessary steps to have the said property subdivided as proposed in the plan appended as FA8
to the founding affidavit into two portions, and to effect transfer of what will then be Portion 2 of
the Remainder of Portion 17 of Erf 26408, Willows, Bloemfontein into the nhame of the Applicant;
2.2 The Applicant is ordered to provide an irrevocable guarantee, as is contemplated in the
sale agreement and its addenda, for the payment of such amount as the Respondent alleges is
still due and owing, upon registration of the property into the Applicant's name, within 30 days
after the date of this order.

2.3 The parties are ordered to mediate such dispute between them and finally dispose of such
dispute within 21 days after the date upon which this order is granted. Such mediation failing,
leave is granted to the parties to approach this or any other competent court for an order declaring
finally the amount still due by the Applicant to the Respondent in terms of the sale agreement and
its addenda.

3. Should it be found that the Applicant is still owing to the Respondent for the purchase
consideration payable in any determined amount the Applicant is ordered to provide an
irrevocable guarantee, as is contemplated in the sale agreement and its addenda, for the payment
of such amount upon registration of the property into the Applicant's name, within 30 days after
the date of this order.

4. The Respondent is ordered to pay the costs of this application, only in the event of it

opposing.’

[8] The dies for entering a notice of intention to opposed expired and the matter was
enrolled on the unopposed motion roll of 29 August 2024. On 28 August 2024 MMM filed
a belated notice of intention to oppose and the matter was removed to the opposed motion



roll. The opposed motion hearing to take place on 21 November 2024.

[9] On 29 August 2024, Peyper wrote to Molefi Thoabala Attorneys (MTA’) MMM’s
appointed attorneys of record, advising that FSCU will be meeting with the ICC on 6
September 2024 and requesting a roundtable discussion to be held on 2 September
2024. On 30 August 2024 Ms Nkhatho (‘Nkhatho’) an attorney of MTA confirmed that
pursuant to consultation with their client, MMM were amenable to meet. The roundtable
discussion took place on 2 September 2024 and was attended by Peyper on behalf of
FSCU and Thinda, Monama and Nkhatho on behalf of MMM.

[10] On even date and pursuant to conclusion of the roundtable discussions, Peyper
sent correspondence to MTA wherein he recorded that the attendees at the meeting in
principle agree to settle the main implementation application, obviously subject to the
approval by More, on the basis that: (i) MMM immediately transfer the Mangaung Oval
property into the name of FSCU; (ii) FSCU attend to the subdivision and retransfer the
remaining portion after subdivision back to MMM; (iii) FSCU will be prohibited to
encumber the Mangaung Oval property until such time as the remaining portion is
transferred back to MMM; and (iv) each party to pay their own costs. A draft order was

also included in the correspondence with an invitation for comments.

[11] On 17 September 2024, MMM delivered its answering affidavit to which FSCU
replied on 10 October 2024. In terms of the answering affidavit, MMM opposed the main
implementation application principally on the following grounds: (i) the written agreement
of sale is void ab initio and of no force and effect for want of compliance with s2(1) of the
Alienation of Land Act 68 of 1981 (‘Alienation Act’) ; (ii) the res vendita was not identified;
(iii) the suspensive condition in clause 12 of the agreement was not fulfilled; (iv) there was
non-compliance with s77(2) of the Free State Local Government Ordinance 8 of 1962
(‘FS-Ordinance’); (v) the sale and transfer are prohibited by s14 and/or s90 of the Local
Government: Municipal Finance Management Act 56 of 2003 (‘MFMA’); and (vi) set-off is
precluded by the terms of the agreement.

[12] On 8 November 2024 the application was set down for hearing on the opposed
motion date of 21 November 2024. On 13 November 2024, Peyper, per email, requested
another settlement meeting to be held between the parties. On even date, FSCU

delivered their heads of argument. On 14 November 2024, a settlement meeting took



place; in attendance were Peyper, Monama and Mofokeng on behalf of MMM, Adv Craig
Snyman (‘Snyman’) and Nkhatho respectively the briefed counsel and attorney acting on
behalf of MMM.

[13] The negotiations took most of the day. At that stage the proposed terms of
settlement were: (i) the financial dispute regarding the outstanding purchase
consideration, if any, shall be mediated within 21 days; (ii) should the mediation fail, the
parties were to be granted leave to approach the court for a final determination as to the
amount owed by FSCU to MMM per a defined timeline; (ii) if found that FSCU is owing to
MMM a guarantee shall be provided by FSCU for payment of such amount upon
registration of the Mangaung Oval property into the name of FSCU; (iv) upon receipt of
the guarantee MMM shall take all necessary steps to subdivide an effect transfer of the
Mangaung Oval property to FSCU; and (v) each party shall pay their own costs. The

meeting was adjourned without a resolve.

[14] After the meeting was adjourned at about 18h00, Peyper received a telephone call
from Snyman. According to FSCU, Snyman’s phone was used as Nkhatho did not have
airtime. Snyman and Nkhatho conveyed to Peyper, per instruction from MMM, MMM
sought payment of R3,500,000.00 in full and final settlement of any and all disputes.
Further, that payment of the R3,500,000.00 would facilitate the transfer of the Mangaung
Oval property to FSCU. Peyper, per his mandate, from FSCU accepted the offer.

[15] Oneven date, 14 November 2024, Nkhatho directed correspondence to MMM per
Monama and Mofokeng, recording that a settlement had been reached which would be
made an order court in terms whereof (i) the purchase consideration payable would be
R3,500,00.00; (i) MMM be granted naming rights of the Mangaung Oval; (iii) the purchase
consideration would be paid in trust alternatively by guarantee; (iv) that the Mangaung
Oval property will be transferred pursuant to subdivision; and (v) each party shall pay their

own costs.

[16] On 15 November 2024 Peyper's office sent an email to Nkhatho containing a
proposed draft order in line with the telephonic offer accepted on 14 November 2024.
Peyper further invited amendments to be made to the proposed draft order. Nkhatho
undertook to respond by close of business. Six minor amendments were ultimately made

to the earlier proposed draft order. MMM did not deliver their heads of argument which



was due on 15 November 2024.

[17] On 18 November 2024, Peyper directed correspondence to the registrar and MTA
confirming that the parties had setiled and the parties would merely seek the draft order
to be made an order of court on 21 November 2024. On 21 November 2024, both MMM
and FSCU'’s legal teams attended to Opperman J and requested the agreed-to draft order

to be made an order of court, and it was so done.

[18] On 29 November 2024, Cricket South Africa per correspondence to Mr Gregory
Nthatisi the Executive Mayor of MMM confirming that the Mangaung Oval has been
identified as a host oval for the ICC Cricket World Cup 2027.

[19] On 10 December 2024, Peyper on behalf of FSCU addressed correspondence to
More and provided an irrevocable undertaking for payment of the amount of R
3,500,000.00 on date of transfer incompliance with paragraph 1 of the consent order.
Responding to the undertaking as contained in the correspondence on 10 December
2024, Mr Mokete Duma (‘Duma’) Head of Department: Corporate Service of MMM
addresses correspondence to MTA on 24 January 2025 wherein he accepts the
irrevocable undertaking and instructs MTA to send written confirmation of acceptance to
Peyper.

[20] On even date MMM per correspondence by Duma gave instruction that MMM's
Town-and Regional Planning Division attend to the subdivision per the diagram enclosed

incompliance with the consent order of 21 November 2024.

[21] Four days later on 28 January 2025 MTA confirmed to Peyper per correspondence
that the relevant departments have been instructed to attend to the subdivision per

paragraph 3 of the consent order.

[22] On 6 March 2025 Peyper requested MTA to provide a progress report on the
subdivision. Monama was carbon copied in the correspondence. On 14 March 2025 MMM
provided a signed copy of a Municipal Power of Attorney to Peyper per email. Monana,
Duma, Mokgatla and Brown were carbon copied in the email. The Municipal Power of
Attorney was undersigned by Duma in his capacity as acting municipal manager and
appointed Neil Devenish (‘Devenish’) of MDA Town planners to attend to the subdivision

in compliance with the consent order.



[23] On 8 May 2026, Mr George Masuabi (‘Masuabi’) of MMM enquired from Devenish
as to when the subdivision application was expected to be submitted. Duma and
Mofokeng were carbon copied on the email. In reply, Devenish confirmed that bulk
service reports were compiled and submitted to the respective engineering departments
of MMM. He further intimated that they are awaiting feedback from Centlec, Roads and
Storm Water and Water and Sanitation before they can submit the application to Town

planning.

[24] By September 2025, the subdivision had not taken place. Peyper, on 1 September
2025, served a rule 30A notice on MTA in an attempt to move MMM to comply with the
consent order. In response and on 2 September 2025, T Ndou Attorneys Inc wrote to
Peyper indicating that they act as attorneys of record for MMM, having been instructed
on 29 August 2025. They further confirmed receiving instruction to launch a rescission
application on the basis that More was not aware of the settlement reached, did not

approve same and therefore the consent order was erroneously granted.

[25] On 3 September 2025, Peyper wrote to MTA requesting MTA to respond to the
allegations in the letter of T Ndou Attorneys Inc and to the extent that MTA did not have
the required authority to obtain the consent order. The correspondence remains

unanswered.

[26] On 16 September 2025, the MMM launched the present rescission application.
More contends that he became aware of the consent order on or about September 2025,

approximately ten months after it was agreed to and granted.

[27] Usually, the preliminary issue for consideration would be MMM'’s request for
condonation as articulated in its notice of motion. Although condonation is sought in the
notice of motion, neither the founding affidavit nor the heads of argument submitted on
behalf of MMM address the issue in any meaningful manner. In the circumstances, the
question of condonation cannot be determined in isolation and necessitates consideration

with the merits of the rescission application.

[28] The rescission application was instituted, ten months after the consent order was
granted and six months after More allege he became aware of the consent order. More

is silent on how he became aware and the exact steps take on obtaining said knowledge.
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[29] Whilst a rescission based on either Uniform Rule 42(1)(a) and/or the common law
does not specify a time limit, such a recission application ought to be brought within a
reasonable time. What constitutes a reasonable time will depend on the circumstances
of the case.! An inordinate delay in making the application is in itself good reason for
refusing relief.2

[30] Uniform Rule 27 requires an applicant seeking condonation to establish good
cause. While the courts have deliberately avoided formulating an exhaustive definition of
good cause, two essential requirements have emerged from the authorities. First, the
applicant must furnish a satisfactory explanation for the delay so as to enable the court
to understand how the delay occurred and to assess the applicant's conduct and
motives.® Second, the applicant must demonstrate that the application enjoys bona fide

prospects of success, alternatively that it is not patently ill-founded.*

[311 In Van Wyk v Unitas HospitaP the Constitutional Court held that the standard for
considering an application for condonation is the interests of justice. In Ferris v FirstRand
Bank Ltdb the Constitutional Court with reference to Bertie van Zy! (Pty) Ltd and Another
v Minister for Safety and Security and Others’ held that ‘. . . lateness is not the only
consideration’® in determining whether condonation may be granted. It held further that
the test is whether it is in the interests of justice to grant it. As the interests-of-justice test
is a requirement for condonation and granting leave to appeal, there is an overlap
between these enquiries. For both enquiries, an applicant's prospects of success and the

importance of the issue to be determined are relevant factors.

[32] It is not contentious that at the time the consent court order was granted on 21
November 2024, the MMM was represented by both an experienced attorneys and
counsel. In those circumstances, MMM must necessarily be taken to have been aware of

the existence and import of the consent order, at the latest, by that date. It is further

' Promedia Drukkers & Uitgewers (Edms) Bpk v Kaimowitz 1996 (4) SA 411 (C) at 421F-H.

2 Roopnarain v Kamalapathy 1971 (3) SA 387 (D), Cherokee Rose Prop 100 CC v Absa Bank Ltd
(unreported, GJ case no 37071/2021, 21 October 2021) paras 21-22.

3 Silber v Ozan Wholesalers (Pty) Ltd 1954 (2) SA 345 (A) at 353A.

4 Ford v Groenewald 1977 (4) SA 224 (T) at 225G.

5 Van Wyk v Unitas Hospital [2007] ZACC 24; 2008 (2) SA 472 (CC).

5 Ferris v FirstRand Bank Ltd 2014 (3) SA 39 (CC) at para [10]

7 Bertie van Zyl (Pty) Ltd and Another v Minister for Safety and Security and Others [2009] ZACC 11; 2010
(2) SA 181 (CC).

8 |bid para 14.
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uncontested, save for the contention that Duma was merely an acting municipal manager,
that Duma on 14 March 2025, in the capacity as Acting Municipal Manager of MMM,
executed a Municipal Power of Attorney expressly referring to and incorporating the order.
The rescission application was launched on 16 September 2025, approximately six
months after the execution of said power of attorney.

[33] The contention that More only became personally aware of the consent order in
September 2025, does not avail MMM, as the relevant enquiry is not when More as
deponent or as municipal manager acquired personal knowledge, but when the MMM, as
litigant, became aware of the order. Even should it be accepted that More only became
personally aware of the consent order in September 2025, he does not state when and in
what manner or circumstances he became aware of the order, by whom such knowledge
was conveyed to him, what steps were taken by MMM pursuant to the order, or explain
the circumstances under which Duma executed the Municipal Power of Attorney. All that
is said is a forlorn allegation absent any specificity, that on becoming aware, an internal
investigation commenced. Further, in replying to happening in December 2024, contend
that MMM commenced with internal investigations but does not commit to when this was
done.

[34] No confirmatory affidavits from any MMM employees involved in the events leading
up to the granting of the consent order has been disclosed. Nor has a confirmatory
affidavit of Thinda, Monama or Mofokeng as MMM representatives during the post
litigation negotiations and who were integral in the process upon the granting of the
consent order were placed before this court to either support or explain the allegation that
those who consented to the order lacked authority to do so or acted beyond the scope of

their mandate.

[35] As mentioned above, MMM relies principally on the contention that More neither
authorised nor consented to the consent order, and that the order was procured in
fraudulent circumstances. Secondary, MMM places reliance on the defences raised in the

main implementation application.

[36] As ageneralrule, a court has no power to set aside or alter its own final order. The
reasons for this age-old rule are twofold: first, once a court has pronounced a final

judgment, it becomes functus officio and its authority over the subject matter has ceased;
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and second, the principle of finality of litigation it being in the public interest that litigation
be brought to finality. Whether under Uniform Rule 42(1) or at common law, the court's
power to rescind a final order is accordingly limited. The circumstances within which the

power may be exercised fall within a relatively narrow ambit.

[37] Although MMM uses the phrase 'granted erroneously' in its founding affidavit this
rescission application does not fall within the ambit of Uniform Rule 42(1)(a). This is so
because, firstly, the consent order was not granted in MMM'’s absence and secondly,
MMM does not allege or rely on any procedural error or irregularity in the litigation
proceedings. Properly construed and considered, this is a common law rescission

application premised on justus error, alternatively fraud.

[38] The grounds for rescission of settiement agreements under the common law are
fraud, justus error, or any other just cause.® The test is stringent. In Moraitis Investments
(Pty) Ltd v Montic Dairy (Pty) Ltd and Others'® the Supreme Court of Appeal held that:

‘A judgment can be rescinded at the instance of an innocent party if it were induced by fraud on
the part of the successful litigant, or fraud to which the successful litigant was party." As the
cases show, it is only where the fraud — usually in the form of perjured evidence or concealed
documents — can be brought home to the successful party that restitutio in integrum is granted
and the judgment is set aside. The mere fact that a wrong judgment has been given on the basis
of perjured evidence is not a sufficient basis for setting aside the judgment. That is a clear
indication that, once a judgment has been given, it is not lightly set aside, and De Villiers JA said

as much in Schierhout.'?

Apart from fraud the only other basis recognised in our case law as empowering a court to set
aside its own order is justus error.’® In Childerley, where this was discussed in detail, De Villiers
JP said that “non-fraudulent misrepresentation is not a ground for setting aside a judgment” and
that its only relevance might be to explain how an alleged error came about. Although a non-
fraudulent misrepresentation, if material, might provide a ground for avoiding a contract,™ it does
not provide a ground for rescission of a judgment. The scope for error as a ground for vitiating a

contract is narrow and the position is the same in regard to setting aside a court order.” Cases

9 Kunene and Others v The Minister of Police (260/2020) [2021] ZASCA 76 (10 June 2021).

10 Moraitis Investments (Pty) Ltd v Montic Dairy (Pty) Ltd [2017] ZASCA 54; 2017 (5) SA 508 (SCA) paras
12-13.

1 Makings v Makings 1958 (1) SA 338 (A) (Makings); Rowe v Rowe 1997 (4) SA 160 (SCA) at 166G — J.
12 Schierhout v Union Government 1927 AD 94 at 98.

13 Childerley Estate Stores v Standard Bank of South Africa Ltd 1924 OPD 163 (Childerley).

14 GB Bradfield (2016) Christie's Law of Contract in South Africa 7 ed para 7.1 at 315-316.

15 Childerley at 165, 166 and 168.
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of justus error were said to be “relatively rare and exceptional”.'® Childerley was considered and
discussed by this court in De Wet'” without any suggestion that the principles it laid down were
incorrect.’

[39] The issue of fraud is considered first. The high watermark of MMM's case in this
respect is that the consent order was granted under fraudulent circumstances, that an
internal investigation was commenced with, which has not been completed. FSCU
confirms having knowledge that Monama and Mofokeng was suspended and which

suspension was uplifted.

[40] Relying on Rowe v Rowe'® it was argued by MMM that fraud can take any form,
the facts of the matter therefore suffice to establish fraud on the require standard as the
consent of More had to be sought and obtained, the parties knew that More was excluded
from some of the correspondence leading up to the consent order, the demand for
R3,500,000.00 in full and final settlement did not come from More and such demand did

not come from MMM as it was never officially communicated from MMM.

[41] FSCU contend that MMM’s reliance on fraud as a ground of rescission is entirely
unsustainable on the papers but also wholly unpleaded, as it rests entirely on vague
insinuations, unsupported by a single factual averment from which fraud could be inferred,
let alone established. FSCU argues that fraud cannot be inferred by omission or suspicion
and a litigant cannot base and advance a case of fraud in circumstances where the litigant

itself does not even know yet whether a fraud occurred.

[42] In rescission applications based on fraud, because fraud is not to be easily
inferred, an applicant must allege and prove the following:® (i) that the successful litigant
was a party to the fraud;?° (ii) that the evidence was in fact incorrect;?! (iii) that it was
made fraudulently and with intent to mislead;?? (iv) that it diverged to such an extent from

the true facts that the court would, if the true facts had been placed before it, have given

8 1d at 166.

17 De Wet and Others v Western Bank Ltd 1979 (2) SA 1031 (A).

8 Rowe v Rowe 1997 (4) SA 160 (SCA).

18 Childeriey at 169.

20 Makings v Makings 1958 (1) SA 338 (A) at 344H-345A.

21 Fraai Uitzicht 1798 Farm (Pty) Ltd v McCullough and Others (118/2019) [2020] ZASCA 60 (Fraai Uitzicht)
para 16.

22 Minister of Local Government and Land Tenure v Sizwe Development 1991 (1) SA 677 (Tk) (Sizwe
Development) at 6808B.
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a judgment other than that which it was induced by the incorrect evidence to give;?% and

(v) but for the fraud, a court would not have granted the judgment.2*

[43] MMM failed to properly plead or establish its allegation that the consent order was
obtained by fraudulent means. The founding affidavit is devoid of facts capable of
supporting an inference of fraud. In those circumstances, the allegation is unsustainable

and falls to be rejected.

[44] On the papers MMM's case, in its strongest form, is that: (i) More did not authorise
Mofokeng and Monama to engage in settlement negotiations with the FSCU; (ii) More
was unaware of the consultations, the conclusion of the settlement agreement, and the
subsequent consent order; and (iii) More has since on an unnamed date initiated an

internal investigation.

[45] Significantly, the founding affidavit contains no allegation that the FSCU or Peyper
engaged in any fraudulent conduct, made any misrepresentation, or acted dishonestly in
the negotiation of the settlement agreement or the procurement of the consent order. The
only affidavit placed before court in support of the rescission is that of More, no
confirmatory affidavit of any of the MMM officials involved, briefed Counsel or MMM's

attorney of record has been filed.

[48] Suspicion, uncertainty, or the absence of information cannot, without more, be
elevated to proof of fraud.?® A litigant cannot advance a case founded on fraud while
simultaneously asserting that it is still investigating whether any impropriety occurred. The
allegation that the consent order was procured under fraudulent circumstances as

advanced by MMM as a basis for rescission is without merit and falls to be rejected.

[47] Turning to justus error as basis for the recission. In this respect MMM rely on two
principal contentions; (i) that Mofokeng and Monama and legal representatives Snyman
and Nkhatho lacked the requisite authority to conclude the settlement agreement and
consent to the order of court; and (i) that the settlement was concluded in contravention
of s 14 and 90 of the MFMA.

3 Fraai Uitzicht para 16.

24 |bid para 19; Sizwe Development at 680B.

25 Gjlpey Distillers & Vintners (Pty) Ltd v Morris NO 1990 (2) SA 217 (SE) at 226A; Couriney-Clarke v
Bassingthwaighte 1991 (1) SA 684 (Nm).
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[48] The onus rests on MMM to establish the alleged lack of authority. In this regard,
the founding affidavit contains littte more than the assertion by More that he did not
authorise the conclusion of the settlement and consent order. No facts are advanced from
which the absence of authority can properly be inferred. It is again particular significant
that no confirmatory affidavits from those municipal officials, inter alia Monama and
Mofokeng, nor the legal representatives Snyman and Nkhatho who were directly invoived
in the negotiations leading up to the settlement and consent order have been placed
before this court. No explanation is furnished for their failure to depose to affidavits, nor
for the MMM's failure to place their versions before this Court. Even accepting that those
individuals may have been unwilling to furnish affidavits, the gravity of the allegations
implicating their conduct would have prompted a litigant approaching the court with full

candour and transparency to serve the application upon them and invite their response.

[49] The absence of evidence from these individuals is material. They are the very
persons who would have been able to confirm or refute the existence and scope of the
authority under which they acted.

[50] MMM's allegation of lack of authority is further undermined by its own conduct. The
papers indicate that, subsequent to the granting of the consent order, MMM acted in a
manner consistent with the validity of both the settlement agreement and the consent
order and took steps directed at its implementation. Duma, the Acting Municipal Manager
executed a Municipal Power of Attorney which expressly referred to, and attached, the
consent order. These objective facts are irreconcilable with the contention that the
settlement negotiations were undertaken, agreement reached and the consent order

granted without authority.

[51] MMM elected not to engage, in its replying affidavit, with the detailed allegations
concerning the settlement negotiations conducted between 14 and 21 November 2024,
the conduct of its legal representatives during that period, or the significance of the

Municipal power of attorney executed by Duma.

[52] It was argued on behalf of MMM that Duma was only acting municipal manager at
the time of executing the municipal power of attorney. The argument cannot be sustained
as s 54A read with s 55 of the Local Government: Municipal Systems Act 32 of 2000 (‘the
Systems Act') bestows an Acting Municipal Manager with the same power and authorities
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as a permanent Municipal Manager.

[53] In relation to rescission of consent orders predicated on an alleged lack of authority
of municipal officials, the court in Amathole District Municipality v Bertram (Pty) Ltd
(Appeal)?® 2024 JDR 3568 (ECMKk) stated as follows:

131] .. . . where a party seeks to make a case that an official has exceeded the mandate conferred

on him by a resolution of the municipal council it is incumbent on it to provide the resolution . . .

[41] The common denominator in these cases is that they illustrate the principle that settlement
agreements must be grounded on principles of legality and the rule of law. They serve to
emphasise that an act can only be found to be ultra vires or unlawful where the unlawfulness is
proven. In the present case the mere assertion that Mr Mosala did not have the authority to settle
because he acted contrary to a resolution to defend carries no weight where the resolution is not
disclosed. The absence of authority is a conclusion to be drawn from primary facts that must
appear from the papers. None have been presented. Moreover, and by itself, the assertion by Mr
Somana that the municipality does not know on what basis the settlement was concluded does

not constitute just cause for seeking a rescission.’

[54] MMM is required to place primary facts before this court from which the alleged
lack of authority can be established. A bare assertion is insufficient and does not

constitute good and sufficient cause for rescission of the consent order.

[55] As further justification for rescission based on justus error MMM relies on non-
compliance with s 14 read with s 90 of the MFMA. MMM contends that, in terms of the
MFMA, a resolution of the Municipal Council was required for the disposal of the
Mangaung Oval property. However, the relevant provisions regulate the disposal of
municipal assets within the legislative framework introduced by the 2003 Act. They do not
operate retrospectively and do not govern transactions concluded under the earlier

statutory regime.

[56] In the present matter, the disposal of Mangaung Oval property occurred pursuant
to a sale agreement in 1993, at a time when the applicable legal framework was the Local
Government Ordinance 8 of 1962. It was that sale agreement which constituted the

operative act of disposal. MMM does not contend that the sale agreement was invalid or

26 Amathole District Municipality v Bertram (Pty) Ltd and Another (CA151/2023) [2024] ZAECMKHC 89 (20
August 2024).
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non-compliant with the requirements of the then applicable legislation.

[57] It follows that the settlement agreement, and the consent order which flowed from
it, did not effect a disposal of municipal property. Rather, it gave expression to, and
regulated the parties’ outstanding rights and obligations arising from, the pre-existing
1993 sale agreement. Section 14 of the MFMA is therefore not engaged, and no
resolution of the Municipal Council was required. MMM's reliance on s 14 of the MFMA

is thus misplaced.

[58] MMM failed to properly pleaded or particularised its defences to the main
application in the founding affidavit and instead merely attached its answering affidavit in
the main implementation proceedings coupled with a request that the contents of the
answering affidavit be incorporated into the founding affidavit to the rescission application.
In Swissborough Diamond Mines (Pty) Ltd v Govt of RSA?” such an approach was held
impermissible and the court stated:

'Regard being had to the function of affidavits, it is not open to an applicant or a respondent to
merely annex to its affidavit documentation and to request the Court to have regard to it. What is
required is the identification of the portions thereof on which reliance is placed and an indication
of the case which is sought to be made out on the strength thereof. If this were not so the essence
of our established practice would be destroyed. A party would not know what case must be met.'?®

[59] On aforesaid basis and within the ambit of the papers before court, | briefly address
the remaining defences not dealt with above for purposes of completeness and insofar
as it may be available to MMM to rely on these defences in the present application. This
should not, however, be understood as accepting that the manner in which the defence

has been introduced as proper, which remains impermissible.

[60] MMM contend in the founding affidavit that sale agreement is void ab initio for non-
compliance with the Alienation of Land Act 68 of 1981 in that the signatories were not
authorised in writing to sign the sale agreement. The sale agreement itself records that
the signatories were duly authorised. More lacks personal knowledge of the events in
1993, no contemporaneous documents are relied upon, and no factual basis is laid to
refute the express representation of authority contained in the sale agreement itself. In

these circumstances, this defence is speculative and devoid of merit.

27 Swissborough Diamond Mines (Pty) Ltd v Govt of RSA 1999 (2) SA 279 (T) at 324F-G.
28 |bid at 324F-G.
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[61] MMM contend that suspensive conditions remain unfulfilled. Clause 12 of the sale
agreement embodies a suspensive condition that FSCU within a reasonable time, enters
into a written agreement with Free State Hockey for the use of the property by Free State
Hockey for provincial, national, and international matches to be played on the Mangaung
Oval property. Such a written agreement must be made available to MMM for inspection.
Further that FSCU must at all times negotiate with Free State Hockey in good faith
regarding the use of the by Free State Hockey, and any agreement with Free State
Hockey may not be terminated unless Free State Hockey has been given a reasonable

opportunity to remedy any breach that Free State Hockey may have committed.

[62] FSCU took occupation of the Mangaung Oval property on 1 July 1993. The sale
agreement has been given effect to for over 30 years. The concerned portion to be used
by Free State Hockey is depicted on the original Annexure ‘A’ to the sale agreement as
Free State Rugby Union B Field. On 23 June 2000 the B field/Hockey field had been
subdivided off from the original erf as demonstrated by the approved Surveyor General's
office diagram. The suspensive condition has thus been substantively fulfilled as Free
State Hockey thereafter has no further interest in the subdivision of the remaining of the

property per the sale agreement.

[63] In summation it is found that MMM has failed to show good cause for condonation.
It failed to provide a full, reasonable and satisfactory explanation for the delay in instituting
the rescission application. Nor has MMM demonstrated that it enjoys prospects of
success justifying condonation to be granted as prayed for in prayer 1 of its notice of

motion. It is not in the interest of justice to grant condonation.

[64] In any event, even if condonation were not required, MMM has failed to
demonstrate good cause for rescission, it did not establish a prima facie case for in

common law either on the basis of fraud nor justus error.

[65] In spite of the foregoing findings and even if it is accepted that Monama, Mofokeng,
Snyman and Nkhatho were not authorised to settle and consent to the order, MMM's
conduct is inconsistent with an intention to challenge the validity of the order and is

indicative of an election to abide by it?® thereby evidencing an acquiescence in,

28 Hepner v Roodepoort-Maraisburg Town Council 1962 (4) SA 772 (A).
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abandonment, peremption and/or waiver of any right it may have had to seek rescission

of the consent order, for the following reasons.

[66] The principle that acquiescence in a judgment may preclude a subsequent
challenge thereto is well-established. In Schmidlin v Multisound (Pty) Ltd,*® Van den
Heever J observed that acquiescence in the execution of a judgment would ordinarily bar
a successful application for rescission in much the same way as acquiescence in the
granting of the judgment itself. In Hlatshwayo N.O. and Another v Nedbank Limited® it
was recognised that an unreasonable delay in challenging a court order may, depending

on the circumstances, constitute evidence of acquiescence.

[67] The Constitutional Court in South African Revenue Service v Commission for
Conciliation, Mediation and Arbitration and Others®? considered the doctrine of
peremption and reaffirmed that it involves conduct demonstrating, beyond reasonable
doubt, an abandonment of the right to challenge an adverse order and a resignation to its
consequences. The Court emphasised that the doctrine serves important considerations
of finality and certainty in litigation. The same principle was applied by the Supreme Court
of Appeal in Qoboshiyane NO and Others v Avusa Publishing Eastern Cape (Pty) Ltd and
Others,?? where it was held that a party who unequivocally conveys an intention to be

bound by a judgment abandons any right thereafter to challenge it.

[68] Although the doctrine of peremption has its origins in the context of appeals, our
courts have recognised its application in rescission proceedings.** Whether a litigant has
acquiesced in a judgment, waived a right to challenge it, or perempted further
proceedings depends upon the objective assessment of its conduct viewed in the context
of all the surrounding circumstances. The enquiry is ultimately whether the conduct relied
upon is consistent only with an intention to abide by the judgment and inconsistent with
an intention to challenge it.

30 Schmidlin v Multisound (Pty) Ltd 1991 (2) SA 151 (C) at 156A-D.

3 Hiatshwayo N.O. and Another v Nedbank Limited (48595/2007) [2024] ZAGPPHC 127 (12 February
2024).

32 South African Revenue Service v Commission for Conciliation, Mediation and Arbitration and
Others [2016] ZACC 38; 2017 (1) SA 549 (CC) paras 26 and 28.

3 Qoboshiyane NO and Others v Avusa Publishing Eastern Cape (Pty) Ltd and Others [2012] ZASCA 166;
2013 (3) SA 315 (SCA) para 3.

34 Sparks v David Polliack & Co (Pty) Ltd 1963 (2) SA 491 (T), Nkata v FirstRand Bank Ltd and Others
[2014] ZAWCHC 1; 2014 (2) SA 412 (WCC), and Zuma v Secretary of the Judicial Commission of Inquiry
into Allegations of State Capture, Corruption and Fraud in the Public Sector Including Organs of State
[2021] ZACC 2; 2021 (11) BCLR 1263 (CC) para 101.
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[69] On 21 November 2024, the court order was granted by consent between the
parties. On 10 December 2024, Peyper addressed a letter to MMM, for the attention of
the More, furnishing an irrevocable undertaking for payment of the amount of R3.5 million
upon transfer of the property, in compliance with paragraph 1 of the court order. Despite
receipt thereof, the Municipality took no steps to seek rescission of the order.

[70] On 24 January 2025, the MMM addressed correspondence MTA, recording its
acceptance of the irrevocable guarantee and/or undertaking furnished by FSCU, and
issuing instructions to the Town and Regional Planning Division to give effect to the court

order. Once again, no steps were taken to challenge or rescind the order.

[71] On 28 January 2025, MTA informed Peyper that MMM had commenced with the
subdivision process in accordance with paragraph 3 of the consent order. On 14 March
2025, the MMM furnished an email to Peyper attaching a municipal power of attorney
signed by the Acting Municipal Manager, Duma. The document expressly referred to, and
incorporated, the court order and appointed MDA Town Planners to attend to the
subdivision in accordance with its terms. Despite this, no steps were taken to rescind the

order.

[72] Throughout MMM was represented by senior officials and an experienced legal
team. It further implemented, at least in part, the terms of the court order.

[73] Turning to costs. The general rule is that costs follow the result, and that a
successful party is ordinarily entitled to its costs on the party and party scale. However,
the court retains a discretion to depart from this rule and to award costs on a higher scale
where the circumstances of the case justify such a departure and where it is sought by
any of the parties, with notice to the other. FSCU seeks costs on an attorney and client

scale.

[74] Anaward of costs on the attorney and client scale is warranted where the conduct
of the unsuccessful party has been dishonest, vexatious, frivolous, or otherwise deserving
of censure.3® An award of attorney and client costs serves both a punitive and a

compensatory function, ensuring that the successful party is not out of pocket as a result

35 pyplic Protector v South African Reserve Bank [2019] ZACC 29; 2019 (9) BCLR 1113 (CC) para 8.
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of the opposing party's reprehensible conduct.

[75] In the present matter, the conduct of MMM warrants serious consideration in the
context of a costs award. The rescission application was launched approximately ten
months after the consent order was granted on 21 November 2024, and some six months
after Duma as Acting Municipal Manager, executed a Municipal Power of Attorney
expressly referring to and incorporating the consent order. Throughout this period, MMM
took active steps to implement the terms of the consent order, including accepting the
irrevocable undertaking furnished by FSCU, issuing instructions to its Town and Regional
Planning Division to give effect to the order, and appointing MDA Town Planners to attend

to the subdivision in accordance with its terms.

[76] Notwithstanding this conduct, MMM launched the present application on the basis
of fraud, a serious allegation, without placing a single factual averment before this Court
from which fraud could properly be inferred, let alone established. The founding affidavit
was devoid of any allegation that FSCU or Peyper, engaged in fraudulent conduct, made
any misrepresentation, or acted dishonestly. MMM simultaneously advanced a case
founded on fraud while conceding that it was still investigating whether any impropriety
had occurred at all. The pursuit of such an allegation, in the absence of any evidentiary

foundation, constitutes conduct that is reckless and deserving of censure.

[77] Furthermore, MMM failed to place before this Court confirmatory affidavits from
any of the municipal officials, including Monama, Mofokeng, Thinda, Snyman and
Nkhatho who were directly involved in the settlement negotiations and the granting of the
consent order. No explanation was furnished for their absence. MMM's faiiure to engage
with the detailed factual allegations concerning the settlement negotiations, the conduct
of its own legal representatives, and the significance of the Municipal Power of Attorney
executed by Duma, rendered the application not only unmeritorious but also lacking in
the candour and transparency that this Court is entitled to expect from a litigant such as
MMM.

[78] In these circumstances, a costs order on the attorney and client scale would be

appropriate and justified, in the circumstances.

[79] The following order is made:
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The application is dismissed with costs on an attorney and client scale, which costs

shall include cost of counsel on scale C.
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