IN THE HIGH COURT OF SOUTH AFRICA
FREE STATE DIVISION, BLOEMFONTEIN

Not reportable
Case no: 2364/2022

In the matter between:

FIRSTRAND BANK LIMITED trading
inter alia as FNB HOME LOANS APPLICANT

and

KHOTSO MOCHESANE
(ID NO: 760803 5869 083) FIRST RESPONDENT

HAPE MAKARABO BELINAH MOCHESANE
(Born on 16 November 1976) SECOND RESPONDENT

Neutral citation: Firstrand Bank Limited Trading inter alia as FNB Home Loans and
Khotso Mochesane and Another (2364/2022) [2026] ZAFSHC 401 (20 August 2026)
Coram: MOLITSOANE J

Heard: 23 July 2026
Delivered: 20 August 2026
Summary: Execution of immovable property —Uniform rule 46A — whether the

s 129 notice served on the respondent came to his attention — whether it is peremptory
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ORDER

1 The immovable property known as:

PORTION 3 OF ERF 245 LADYBRAND

DISTRICT LADYBRAND

PROVINCE FREE STATE

IN EXTENT 1244 (ONE THOUSAND TWO HUNDRED AND FOURTY FOUR)
SQUARE METRES |

HELD BY DEED OF TRANSFER NUMBER T10715/2015

BETTER KNOWN AS 55A BEETON STREET, LADYBRAND, PROVINCE FREE
STATE (‘the immovable property):

held by the respondents, is declared specially executable,

2 The Registrar of this court is authorized to issue a warrant of attachment herein;
3 The sheriff of the of this Court is authorised to execute the warrant of attachment
herein;

4 The respondents immovable property shall be sold by the sheriff subject to a

reserve price of R740 000.00.( Seven hundred and forty rands);
5 The respondents are directed to pay the costs of this application on a scale as

between attorney and client.

JUDGMENT

Molitsoane J

[11 The applicant, seeks an order declaring the respondents’ immovable property,
specially executable in terms of the Uniform rule 46A. The applicant further seeks relief
that the immovable property be sold in an auction to recover a debt of about
R856 146.88 together with interest and costs. The application is opposed by the

second respondent only.

[2]  Atthe beginning of the proceedings, the second respondent sought leave to file
a further affidavit over and above the usual three affidavits which are normally filed.

The application for leave to file a further affidavit, however, had certain procedural



defects. Firstly, the application to declare the immovable property of the respondents

was set down for hearing on 23 July 2026. It appears that the day before the hearing
of this application, the second respondent served an application in which he requested
that his ‘supplementary affidavit... be admitted to form part of his(sic) opposition and
the answering affidavit filed against applicant in this... court on 27 May 2026". The
application required the respondent to file a notice of opposition and answering

affidavit within 15 days of service of the application.

[3] This effectively means that the respondent was called upon to oppose the
application 15 days after the hearing although the application was enrolled for hearing
the very next day of the filing of such application. This is untenable as by the time the
dies for filing the notice to oppose would expire, the main application would have been
heard. The second respondent did not seek postponement of the application to enable
the applicant to exercise its right to elect to oppose the application or not. Secondly,
rule 6(5)(e) gives the court a discretion to allow the filing of further affidavits. The court
in Ndlebe v Budget Insurance Ltd, said the following:

‘It is trite that there are normally three sets of affidavits in motion proceedings. However, the
Court has a wide discretion to allow the filing of further affidavits. It is upon the litigant who
seeks to file a further affidavit to provide an explanation to the satisfaction of the Court that it
was not malicious in its éndeavor to file the further affidavit and that the other party will not be
prejudiced thereby.’

[4] Although the application was intended to seek leave to file the supplementary
affidavits, what the second respondent did, was simply to file the intended affidavit
without this court having granted him such permission. The end result was that the
supplementary affidavit formed part of the record without leave. Interestingly, the
applicant disclosed the content of supplementary affidavit in the application for leave
to file a further affidavit without the permission of court. The correct procedure is for the
applicant to launch an application to seek leave to file a further affidavit, and once that

has been granted may an applicant only disclose the contents of the affidavit.

[6] On the strength of Standard Bank of SA Ltd v Sewpersadh and Another,? this

' Ndlebe v Budget Insurance Ltd (7457/2017) [2019] ZAGPHC 320 (22 February 2019) para 7.
2 Standard Bank of SA Ltd v Sewpersadh and Another 2005 (4) SA 148 (C) para 13.



affidavit falls to be regarded as pro non scripto. The expression that the rules exist for
the court and not the other way round, finds application in this case as the court
exercises discretion. The court in Grootboom v National Prosecuting Authority and
Another,? stated the following:

‘I need to remind practitioners and litigants that the rules and court discretions serve a
necessary purpose. Their primary aim is to ensure that the business of our courts is run
effectively and efficiently. Invariably this will lead to the orderly management of our courts’ rolls,

which in turn will bring about the expeditious disposal of cases in the most cost-effective

manner.’

[6] Having regard to the above authorities and in the quest to bring about the
expeditious finalisation of the dispute between the parties, despite the flaws in the
application, | exercised my discretion and accepted the affidavit into evidence. | was of
the view that the affidavit would not prejudice the applicaht. It seems that Mr Van der
Merwe also shared the same view as he submitted that there was no need to even file
an answering affidavit in opposition to the application for leave to file the answering
affidavit.

[71 The applicant and the respondents concluded a home loan agreement, in terms
of which the applicant agreed to lend and advance to the respondents a loan of
R870 000, at the latter's special instance and request. This loan was secured by a
covering mortgage bond over immovable property, Portion 3 of erf 245 Ladybrand,
District Ladybrand, Province Free State held by deed of transfer T10715/2015.The
applicant breached the agreement by not paying the instalments as agreed. This led
to the applicant instituting an action against them for payment of the outstanding
balance and an order declaring the immovable property specially executable. On
30 June 2022, the applicant obtained judgment by default against the respondents for
payment of R856 146.88. The applicant sought to execute on the movable property

and was unsuccessful, hence this application

[8] The application for executability is opposed on three grounds. Firstly, the

second respondent contends that the property sought to be executed is a primary

3 Groothoom v Nalional Prosecuting Authority and Anather [2013] ZACG 37, 2014 (2) SA 68 (CC); 014
(1) BCLR 65 (CC); [2014] 1 BLLR 1 (CC); (2014) 35 ILJ 121 (CC) para 32.



residence of the parties and as a result the applicant ought to have effected personal
service on them. This ground has no merit as was correctly conceded during the
hearing. On 24 August 2023, this Court granted leave to serve the application in terms
of rule 46A by:

‘(1)  affixing at the domicilium et executandi address of the respondents,

(2) sending it to the cellphones as stipulated in the order and

(3) by electronic email also stipulated in the order.’

The application was served personally on the first respondent. The second respondent
has filed his notice to oppose, and one can accept that the application came to his

attention and thus he cannot claim any prejudice.

[9] Secondly, the second respondent further opposes the application on the basis
that the attached history of payments is illegible and, as a result, he is unable to
challenge the certificate of balance. This ground is without merit. In the heads of
argument filed on behalf of the applicant, it is submitted that the payment history filed
is legible. That should have prompted the second respondent either to peruse the court
file before the hearing or simply to request another copy from the applicant. In any
case, clause 4.30 of the loan agreement militates against the argument of the
second respondent as it states:

‘A certificate signed by any authorized employee of the lender (whose appointment or authorily
it shall not be necessary to prove) shall constitute evidence of the outstanding balance, the
rate of interest and any other amount due in payable by you to the lender in terms of this
Agreement and any other matter arising from or related to this Agreement. Such certificate
shall be proof of the contents thereof for the purpose of any legal proceedings by the lender
against you in terms of this agreement.’

The payment history constitute corroborative evidence for the benefit of the
respondents as the certificate of balance is taken as proof evincing the outstanding
balance. Over and above this, this ground does not in any case constitute a defence

but is simply a complaint. This ground must also be rejected.

[10] Thirdly, it is submitted that in terms of rule 46A(5)(b), the document which
determines the market value of the property must be in the form of a sworn valuation
and which must be in compliance with the Property Valuers Profession Act 47 of 2000

read with regulation 3(1) of the Justices of the Peace and Commissioners of Oaths Act




16 of 1963. It is contended that the valuation filed is simply a desktop search from
windeed which is unreliable. Mr Moshoeshoe, for the second respondent relies heavily
on the judgments of the Full Court in Absa Bank Ltd v Mokebe and Related Cases®
(Absa Bank) and SB Guarantee Co (Pty) Ltd v De Sousa and Two Similar cases®( SB

Guarantee).

[11] While acknowledging the decisions from other Divisions, which | will later refer
to in this judgment, Mr Van der Merwe submits that the second respondent has failed
to dispute the valuations of R1m and R1.3m respectively. He also submits that in this
Division the court has never adopted the practice of filing valuations under oath. He
thus submits that the court may take into account the valuation submitted by applicant
is support of declaration of executability.

[12] Rule 46A provides as follows:

'(56) Every application shall be supported by the following documents, where applicable,
evidencing: ‘

(a) the market value of the immovable property;

(b)  the local authority valuation of the immovable property;

(c) the amounts owing on mortgage bonds registered over the immovable property;

(d)  the amount owing to the local authority as rates and other dues;

(e) the amounts owing to a body corporate as levies; and

(f any other factor which may be necessary to enable the court to give effect to sub rule
8.

Provided that the court may call for any other document which it considers necessary.'

[13] The court in Absa Bank,’ dealt with the issue of the reserve price as follows:

‘The courts’ power and duty to impose a reserve price is founded, inter alia, in s 26(3) of the
Constitution. The process of granting judgment against the homeowner is the first step that
may lead to his or her eviction from the property, Thus, a court is to consider all the relevant
factors when declaring a property specially executable at the behest of a bondholder. It is thus

incumbent upon the bank or bondholder to place ‘all relevant circumstances’ before the court

4 Absa Bank Limited v Mokebe; Absa Bank Limited v Kobe; Absa Bank Limited v Vokwani; Standard
Bank of South Africa Limited v Colombick and Another [2018] ZAGPJHC 485; 2018 (6) SA 492(GJ)
{Absa Bank).

5 (2023/035447)[2024)ZAGPIHC 459;2024(6) SA 625(G)).

6 Absa Bank para 57.



when it seeks an order for execution. This, in our view, includes a proper valuation of the
property (under oath), the outstanding arrears, municipal accounts and the like information.
This is not fo thwart the mortgagee's right to execution, to which it may be entitled, but to secure
a just and equitable outcome. It is not a prohibition to realise a bank’s security as is suggested
in the affidavit filed by Investec.’ [Footnotes omitted]

[14] The courtin SB Guarantee’ quoted with approval Absa Bank and also held that
valuations must be made under oath. This Court in Firstrand Mortgage Company (Rf)
(Pty) Ltd v Tani,® dealt with the case where initially reliance was placed on an unsworn
valuation. Before the hearing, the applicant filed a supplementary affidavit with a sworn
valuation. Van Zyl J remarked and stated that:

', .. [T]he supplementary affidavit with the updated valuation [...] constitutes an updated and
reliable document for purposes of my adjudication of the application and more pertinently for
purposes of determining a reserve price. Had the applicant not placed the said supplementary
updated valuation before me mero motu, | would have postponed the application with an order

that the applicant places an updated valuation before me.’

[15] Absa Bank is the decision of the panel of three judges. It is apposite to refer to
the following parts in Luphondo v S°® (Luphondo), where the Supreme Court of Appeal
(SCA) dealt with the binding effect of judgments on same issues by a subsequent court
differently constituted. The SCA quoted with approval an earlier decision in which the
following was said'©:

'‘As Greenberg explained in Fellner v Minister of the Interior (Fellner):

“[A] decision by a Court consisting of three members (even if it is not unanimous) is as binding
as a unanimous decision of a Bench of five. It seems clear that the authority of a decision rests
on the status of the Court and not on a counting of heads.”

To this, Hahlo and Khan add:

“INJor, indeed, would the unanimous holding of a bench of eleven, . . . have any greater
authority; or the decision of a large bench specially constituted, after a direction by the Chief
Justice, that a matter should, because of its importance, cease being heard before the court

originally sei[z]ed of it. . ."." [ Footnotes omitted]

7 SB Guarantee Company para 11.

8 Firstrand Mortgage Company (Rf) (Ply) Ltd v Tani (1342/2023) [2025] ZAFSHC 180 (18 June 2025).
9 Luphondo v S [2026] ZASCA 24; [2026] 2 All SA 238 (SCAY); 2026 (1) SACR 613 para 44.

10 |bid para 44.



[16] With the above in mind, Absa Bank and SB Guarantee, are decisions of another
Division. They are not binding on this Court. They are, however, persuasive. The court
in Luphondo," also held that ‘...in a statutory interpretative exercise, it is seldom about
which view is 'right' or ‘wrong’, but rather which construction best gives expression to

the purpose of the provision in question’.

[17] In my view, the failure to provide a sworn valuation is not fatal to an application
to declare a primary residence specially executable. What rule 46A demands from the
bank and the bondholder is to place all facts and circumstances before the court to
enable it to make a determination. While a sworn valuation might be the best evidence
to place before court for the purposes of adjudicating the reserve price, it is not an
absolute requirement. One must venture into the interpretative exercise as
contemplated in rule 46A in order to understand the purpose of the provision.
Rule 46A(8)(c) gives the court a wide discretion in adjudicating an application for
executability. It provides that a court considering an application under rule 46A(3) may
on good cause shown, condone the failure to provide any document referred to in
rule 45A(5). this includes a sworn evaluation. This envisages that in certain
circumstances the court may adjudicate the application for executability in the absence
of a sworn affidavit. It cannot be a hard and fast rule that in every application for

executability, a sworn affidavit must be submitted.

[18] Itis so that rule 46A(5)(a) obliges the applicant to submit a document evidencing
the market value of the immovable property. Michael Lombard in an article titled
Amendments of rules in line with constitutional rights to adequate housing,'? says the
following with regard to ‘market value':

‘The property industry accepts the following definition of ‘market value', as provided by the
International Valuation Standards Council:

“Market value is the estimated amount for which an asset or liability should exchange on the
valuation date between a willing buyer and a willing seller in an arm's length transaction, after
proper marketing where the parties had each acted knowledgeable, prudently and without

compulsion”.

1 |bid para 40.
2 M Lombard ‘Amendments of rules in line with constitutional rights to adequate housing' (2018)
De Rebus at 31.



[19] On the other hand, according to the Local Government Property Rates Act
6 of 2004 (Property Rates Act), ‘market value' in relation to property means the value
of the property determined in terms of s 46."3The municipal market value of the
immovable property in this case is R1 300 00.00. This municipal valuation is pertinently
used in relation to the determination of rates to be levied, but it may serve as
corroborative evidence and a fact the court may consider in determining executability
and the reserve price. On the facts of this case, it does not appear that the respondents
have objected to the valuation roll compiled in terms of the Property Rates Act. The
second respondent chose not to oppose executability and give reasons for such
opposition as contemplated in rule 46A, save to rely only on technical defences. | am
of the view that each case must be adjudicated on its merits and that while in some
cases a sworn valuation may be appropriate to determine the reserve price, it is not an

absolute requirement. This ground must also fail.

13 Section 46 provides as follows:

(1) Subject to any other applicable provisions of this Act, the market value of a property is the
amount the property would have realised if sold on the date of evaluation in the open market by a willing
seller or a willing buyer.

(2) In determining the market value of a properly, the following must be considered for purposes of
valuing the property:

(a) The value of any licence, permission or olher privilege granted in terms of legislation in relation
to the property;

(b) the value of any immovable improvement on the properly that was erected or is being used for
a purpose which is inconsistent with or inconsistent with or in contravention of permilted use of the
property, as if the improvement was erected or is being used for a lawful purpose; and

(c) the value of the use of the properly for a purpose which is inconsistent with or in contravention
of the permitted use of the properly, as if the properly is being used for a lawful purpose.

(3) In determining the market value of a property, the following must be disregarded for purposes
of valuing the properly;

(a) The value of any building or other immobile structure under the surface of the properly which is
the subject matter of any mining authorization or mining right defined in the Mineral Act, 1991 (Act No:
50 of 1991);

(b) the value of an equipment or machinery which, in relation to the property concerned, is
immovable property, excluding-

(i) a lift;

(it) an escalator,

(i) an air-conditioning plant;

(iv) fire extinguishing apparatus;

(v) a water pump installation for a swimming pool or for irrigation or domestic purposes; and

(vi) any other equipment or machinery that may be prescribed;

(c) any unregistered lease in respect of the properiy.

(4) In determining the market value of a properly used for agricultural purposes, the value of any

annual crops or growing timber on the property that have not yet been harvested as at the date of
valuation must be disregarded for purposes of valuing the property.

(5) Where the available market related data is not sufficient lo determine the market value of public
service infrastructure, such public service infrastructure may be valued in accordance with any other
method or valuation as may be prescribed.’
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[20] Itis necessary to return to the supplementary affidavit | accepted into evidence.
In short, the purpose of filing this affidavit was to demonstrate that the marriage
between the respondents has since been dissolved by an order of the high court of
Lesotho. The order of divorce was, however, not annexed to the papers. It appears
from the supplementary papers that the respondents entered into a settlement
agreement in the divorce. In terms of that agreement, the second respondent was
awarded the immovable property herein question. The respondents, notwithstanding
their settlement agreement remain jointly and severally indebted to the applicant for
monies lent and advanced. Their agreement does not relieve either of the respondents

their obligations and its conclusion cannot stand in the way of execution.

[21] It is also submitted that the second respondent has resumed payment of
instalment. This is a vague allegation. The respondent does not deal with when he
started making payments; what the outstanding arrears are; what is to happen with the
order granted in favour of the applicant. What his financial situation is in order to avoid
falling in arrears again. | am satisfied that the second respondent has failed to place

facts and circumstances on record to resist execution.

[22] |am satisfied that, notwithstanding the failure of the applicant to submit a sworn
valuation, there are sufficient facts before me to declare the immovable property

specially executable. The application must accordingly succeed.

Order

[23] In the result, the following order is granted:

1 The immovable property known as:

PORTION 3 OF ERF 245 LADYBRAND

DISTRICT LADYBRAND

PROVINCE FREE STATE

IN EXTENT 1244 (ONE THOUSAND TWO HUNDRED AND FOURTY FOUR)
SQUARE METRES

HELD BY DEED OF TRANSFER NUMBER T10715/2015

BETTER KNOWN AS 55A BEETON STREET, LADYBRAND, PROVINCE FREE
STATE (‘the immovable property):
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held by the respondents, is declared specially executable;

2 The Registrar of this court is authorized to issue a warrant of attachment herein;
3 The sheriff of the of this Court is authorised to execute the warrant of attachment
herein;

4 The respondents immovable property shall be sold by the sheriff subject to a

reserve price of R740 000.00.( Seven hundred and forty rands);
5 The respondents are directed to pay the costs of this application on a scale as

between attorney and client.

PE &TO:}_ITSOANE
JUDGE OF THE HIGH COURT
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