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Head of Department required to comply with legislation and the Senior Management
Service Handbook — former department's Head of Department lacked authority to
institute and continue disciplinary proceedings — High Court jurisdiction not

excluded where complaint concerns lawfulness rather than fairness of dismissal.



ORDER

1 The applicant’s late filing of the application is condoned in terms of s 9 of the
Promotion of Administrative Justice Act 3 of 2000 (PAJA), and the period of 180
days referred to in s 7(1) of PAJA is extended to the date of the launch of this
application.

2 The following decisions of the fourth respondent are reviewed, declared
invalid and set aside:

2.1 the decision to suspend the applicant from his position as Chief Director
Corporate Services: Free State Department of Community Safety, Roads and
Transport; and

2.2  thedecision to set in motion the disciplinary process by appointing an initiator
and chairperson; and

2.3  the decisions to convene a disciplinary enquiry and to dismiss the applicant
pursuant to the unlawful enquiry.

3 The applicant’s disciplinary enquiry is remitted to a lawfully convened body
which is empowered by law to act as such.

4 Pending the outcome of the aforesaid disciplinary enquiry in terms of para 3
above, the second respondent is to forthwith comply with the applicant’s contract of
employment and conditions of service.

5 The first to fourth respondents are ordered to pay the costs of the application,

jointly and severally, payment by the one the other to be absolved, with counsel's

fees on scale B.

JUDGMENT.

Van Zyl J (Reinders ADJP concurring)

[1] This is a review application in terms whereof the applicant is seeking the
following relief:

‘1. Condoning the Applicant’s late filing of this application in terms of section 9 of the
Promotion of Administrative Justice Act.



2. That the following decisions of the Fourth Respondent be reviewed, set aside and
declared invalid:

2.1 the decision to suspend the Applicant from his position as Chief Director Corporate
Services — Free State Department of Community Safety, Roads and Transport;

2.2 the decision to set in motion the disciplinary process by appointing an initiator and
chairperson; ,

2.3 the decisions to convene a disciplinary enquiry and to dismiss the Applicant pursuant
to the unlawful enquiry;

3. Alternatively, declaring as unlawful, invalid and ultra vires any steps or actions taken
by Respondents, including dismissing the Applicant and declaring them to be invalid,
unlawful and of no legal effect.

4.  That the Applicant's disciplinary enquiry be remitted to a lawfully convened body
which is empowered by law to act as such.

5. Pending the outcome of the disciplinary enquiry constituted in terms of prayer 4, that
the Second Respondent forthwith comply with the Applicant’s contract of employment and
conditions of service.

6. Insofar as may be necessary, the period of 180 days referred to in section 7(1) of
PAJA is extended to the date of the launch of this application.

7. The costs of this application are to be paid, jointly and severally, by any Respondents
opposing this relief.’

[2] Although all four respondents filed a notice of intention to oppose, it is only the

second and fourth respondents who filed an answering affidavit.

Factual background

[3] The applicant was appointed as a senior manager, namely as Chief Director
of Corporate Services of the second respondent.

[4] The first respondent, the Premier of the Free State Province is the party who

appointed the Acting Head of Department (HOD) of the second respondent (Acting
HOD).

[S] The second respondent, the Department of Community Safety, Roads and
Transport (the department), is the department that employed the applicant and in
respect of which there was an Acting HOD.



[6] The third respondent is the Member of the Executive Council for the
Department of Community Safety, Roads and Transport, who is the functionary who
transferred the applicant to the Department of Social Development with effect from
12 April 2023.

[7] The fourth respondent is the HOD of the Department of Community Safety,
Roads and Transport.

[8] On 18 August 2022 the first respondent appointed an acting Head of the
department with effect from 22 August 2022.

[9] On 6 April 2023 the applicant received a letter from the third respondent in
terms of which the third respondent transferred him from the Department of

Community Safety, Roads and Transport to the Department of Social Development
with effect from 12 April 2023.

[10] On or about 12 April 2023 the applicant received a letter from the Acting HOD

in terms whereof he was put on precautionary suspension pending the outcome of
an investigation.

[11] After the applicant's suspension, on or about 31 May 2023, he received a
notice to attend a hearing to be held on 12 June 2023, which notice was signed by

Mr PJ Mojai, the initial initiator of the disciplinary enquiry.

[12] On 6 June 2023 the Acting HOD appointed Advocate K Moletse as the
chairperson of the disciplinary enquiry.

[13] On 6 June 2023 the Acting HOD appointed a second initiator.

[14] Pursuant to various postponements the enquiry was eventually scheduled for
16 November 2023.

[13] The attorneys of the applicant came on record on 16 November 2023 and

requested time to peruse the documents and made a further request for particulars.



[16] The applicant had a consultation on 9 December 2023 with his attorneys when
the issues regarding unlawfulness raised in this application, came to the fore and
were discussed.

[17] On 13 December 2023 the applicant’s attorney raised preliminary points at the
disciplinary enquiry which mirrors the relief sought in the present application. On 13

December 2023 the Chairperson of the Disciplinary Hearing dismissed the points in
limine.

[18] The disciplinary enquiry was rescheduled for 6 February 2024. It was
concluded on 7 February 2024. The hearing continued in the absence of the
applicant. The applicant received the outcome of the hearing on 23 April 2024, in
terms whereof he was dismissed.

[19] The applicant launched the review application on 13 June 2024.

POINTS IN LIMINE

A: Jurisdiction

[20] The second and fourth respondents raised two points in limine in its answering
affidavit. The first hereof is the alleged lack of jurisdiction of this court to adjudicate
the application. This point is based on two grounds:

(@) The first ground is that the applicant should have filed an internal appeal as
provided for in a collective agreement in terms of s 16B(2) of the Public Service Act,
Proclamation 103 of 1994, (the Public Service Act). In this regard the second and
fourth respondents also referred to annexure ‘NS7’ attached to the founding
affidavit, being the outcome of the disciplinary enquiry, where the following was
stated at the end thereof:

‘You may appeal the findings and or sanction to the General Public Service Sectoral
Bargaining Council (GPSSBC) within 30 days of receipt of this outcome.’

(b) The second ground is that in not having followed the aforesaid appeal
procedure, this application falls within the exclusive jurisdiction of the Labour Court

as an unfair dismissal, constituting a clear case of a labour dispute.

[21] The Public Service Act, the Public Service Regulations 2016 (PSR), as well as
the SMS (Senior Management Service) Handbook which forms part of the PSR in



terms of PSR 84, regulates the disciplinary procedures as well as the conditions of
service and appointment procedures of senior managers. The applicant is a senior
manager. PSR 84 determines as follows:

‘The Minister may include any or all of the determinations, directives, guidelines and
provisions applicable to the SMS in a Handbook contemplated in Section 42 of the Act.’

[22] Section 42 of the Public Service Act determines as follows regarding public
service handbooks:

‘The Minister shall cause appropriate determinations and directives made or issued in terms

of this Act to be included in one or more handbooks to be used by the public service.’

[23] In Member of the Executive Council for Education, North West Provincial
Government v Gradwell' the following was stated:

‘The SMS Handbook referred to in the letter is the Senior Management Service Handbook
which applies to senior management in the public service. The terms and conditions of the
senior management of the public service, from the level of director upwards, are not
regulated by collective bargaining, but are determined by the minister for the Department
of Public Service and Administration by means of subordinary legislation issued in terms of
the Public Service Regulations 2001, which determinations are referred to and known as
the "SMS Handbook”."

[24] Therefore, members of senior management, such as the applicant, are no
longer subject to any collective agreements in the public service. The disciplinary

procedures regarding SMS members are set out in chapter 7 of the SMS Handbook.

[25] Chapter 7 of the SMS does not provide for any internal appeal procedure
applicable to SMS members. The fact that the notice of the final outcome of the
disciplinary enquiry attached to the founding affidavit as annexure ‘NNS7’ states
that the applicant may appeal to the Bargaining Council, does not make it an internal
remedy, as it is not provided for in terms of the relevant legislative framework
applicable to disciplinary proceedings of SMS members.

T Member of the Executive Council for Education, North West Provincial Government v Gradwell
[2012] ZALAC 8; (2012) 33 ILJ 2033 (LAC).
2 |bid para 5.



[26] The applicant, therefore, did not have the option of an internal appeal as

contended by the second and fourth respondents.

[27] The applicant does not contest the fairness of his dismissal, but the lawfulness

thereof. At paras 19 and 68 of the founding affidavit the applicant pertinently stated
as follows:

‘[19] | seek to review and/or set aside the decision of the Fourth Respondent to dismiss
me from my position under an unlawfully constituted disciplinary hearing and further declare
as being unlawful and invalid any decision taken by the Respondents in this regard.

[68] | interpose and place on record that | do not take issue with disciplinary steps being
taken against me where there are allegations that | have engaged in misconduct, what |
take issue with is when unlawful means are employed to exercise public and executive
power and authority.’

[28] In Geaba v Minister for Safety and Security and Others® (Gcaba), the court
determined as follows:

‘[75] Jurisdiction is determined on the basis of the pleadings, as Langa CJ held in Chirwa,
and not the substantive merits of the case. . . . In the event of the Court’s jurisdiction being
challenged at the outset (in limine) the applicant's pleadings are the determining factor.
They contain the legal basis of the claim under which the applicant has chosen to invoke
the court's competence. While the pleadings — including in motion proceedings, not only
the formal terminology of the notice of motion, but also the contents of the supporting
affidavits — must be interpreted to establish what the legal basis of the applicant’s claim is,
it is not for the court to say that the facts ascertained by the applicant would also sustain
another claim, cognizable only in another court.’

[29] In Baloyi v Public Protector and Others,* the Constitutional Court referred to
Gcaba and held as follows at para 49:

‘[49] The High Court did not consider the public law basis for the review relief: that is, the
claim that Mr Mahlangu lacked the requisite statutory authority to terminate Ms Baloyi's
contract of employment and to claim that the termination decision was made in bad faith for
the ulterior purpose of furthering nefarious political objectives. The High Court also did not
consider Ms Baloyi's request for declaratory relief based on Ms Mkhwebane's alleged

flouting, in her capacity as Public Protector, of her constitutional duties. However, Ms

? Gecaba v Minister for Safety and Security and Others [2009] ZACC 26; 2010 (1) SA 238 (CC)
4 Baloyi v Public Protector and Others [2020] ZACC 27; 2021 (2) BCLR 101 (CC).



Baloyi's pleadings before this Court militate against the conclusion that the High Court was
not competent to adjudicate on those aspects. As pleaded, neither of these claims fall within
the exclusive jurisdiction of the Labour Court, in terms of Section 157(1) of the LRA.'

[30] The full court of this division held as follows in Tlali v Mantsopa Local
Municipality and Others:®

18] The question whether a dispute falls within the terms of Section 191 of the Labour
Relations Act, No. 66 of 1995, depends on what is in dispute. The fact that an unlawful
dismissal might also be unfair appears to be irrelevant in this regard. A dispute falls within
the terms of Section 191 of the Labour Relations Act only if the fairness of the dismissal is
the subject of the employee’s complaint. The present matter is one where the subject of the
dispute is the /awfulness of the dismissal, and the fact that it might also be unfair is quite
incidental, for that is not what the employee's complaint is about, see Fedlife Assurance
Limited v Wolfaardt, supra at 61 par [27].

[17] It is clear that the dispute as formulated in prayer 1.1 of the appellant's notice of
motion pertains to the lawfulness of the 28 August 2009 resolution. The court a quo was

therefore vested with the necessary jurisdiction to entertain the present application.’

[31] In Selemela v Premier Northern Cape and Another® (Selemela) the court held
as follows at para 41:
[41] As regards the applicant's case insofar as it is based on the alleged non-compliance

with the provisions of Section 3B(2) of the PSA, and whether they were complied with, it
has been decided that:

. . .a dispute about the unlawfulness of an employer's conduct . . . as opposed to its
unfairness is not a matter required to be adjudicated by the Labour Court as contemplated
by s 157 (1), and accordingly the High Court's jurisdiction is not excluded” (see Media24
Limited and Another v Grobler 2005 (6) SA 328 (SCA) at 353 A and Fedlife Assurance
Limited v Wolfaardt 2002 (1) SA 49 at 61 F - H).'

[32] In Selemela at para 93 the court concluded that the decision to deploy the
applicant without having obtained his consent contrary to the law was an unlawful

and invalid act. The court accordingly set aside the decision.

® Tlali v Mantsopa Local Municipality and Others (A78/1 1) [2011] ZAFSHC 195 (1 December 2011)
® Selemela v Premier Northern Cape and Another [2008] JOL 21509 [NC].
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[33] In casu, the applicant is attacking the lawfulness of the decisions and actions
and not the faimess thereof. This court is therefore vested with jurisdiction to

adjudicate the application. The first point in limine is therefore dismissed.

B. Contractual breach

[34] The second point in limine raised by the second and fourth respondents is to
the effect that the applicant failed to make out a case for contractual breach for
purposes of prayer 5. According to the second and fourth respondents the
application should be dismissed on this ground alone. Prayer 5 of the notice of
motion reads as follows:

‘Pending the outcome of the disciplinary enquiry constituted in terms of prayer 4, that the

Second Respondent forthwith comply with the Applicant’s contract of employment and
conditions of service.'

[35] It is evident from my findings earlier in this judgment, that the case of the
applicant is based on alleged unlawful decisions and actions which eventually led
to his alleged unlawful dismissal. The relief claimed in prayer 5 is

ancillary/consequential relief to the relief sought in prayers 2, 3 and 4.

[36] In Seale v Van Rooyen NO and Others; Provincial Government, North-West
Province v Van Rooyen NO and Others’ the court held as follows:

T13] Ithink it is clear from Oudekraal, and it must in my view follow, that if the first act is
set aside, a second act that depends for its validity on the first act, must be invalid as the
legal foundation for its performance was non-existent. It is precisely because of this
consequence that the court asked to review the first act and set it aside has, and must have,
a discretion whether or not to do so. Some of the factors relevant to the exercise of that
discretion were discussed in Oudekraal, they include the lapse of time, the need for finality,
the consequences for the public at large and the extend to which persons may have acted
in reliance on the decision which is sought to set aside. But the question whether or the
decision by the Premier in this matter should be set aside, has already been answered by
this Court in Bullock. The result is that all acts done consequent upon that decision
(including the registration of a servitude), and all acts to give effect to it (including those to

which | have referred in the previous paragraph of this judgment), are of no force or effect.’

7 Seale v Van Rooyen NO and Others; Provincial Government, North-West Province v Van Rooyen
NO and Others [2008] ZASCA 28; [2008] 3 All SA 245 (SCA).
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[37] Therefore, should | grant the relief in prayers 2 and/or 3, it would follow that
the dismissal was also unlawful and that the applicant should be put in the position
he was prior to such unlawful act. Prayer 5 should in that instance then also be
granted.

[38] This point in limine is consequently also dismissed.

Condonation

[39] In the normal course of a judgment | would deal with the issue of condonation
before | deal with the merits of an application (or action). However, since the
applicability of PAJA is in dispute in casu, | deem it necessary to first deal with the
merits of the application.

Appointment of an Acting Head of Department
[40] Chapter 8 of the SMS Handbook, read with the relevant sections in the Public
Service Act, are relevant to the appointment of a HOD.

[41] Paragraph 6.1 of Chapter 8 of the SMS Handbook provides that as a general
rule a HOD shall be appointed in terms of s 12 of the Public Service Act for a period
of three years by the relevant Executive Authority, or such shorter or longer period
as may be approved by the Executive Authority not exceeding five years. S 12 of
the Public Service Act regulates the appointment of a HOD on a permanent basis

for contractual periods of three to five years.

[42] However, para 16 of Chapter 8 of the SMS Handbook provides specifically for
the appointment of an Acting HOD:

(a) Paragraph 16.1 of Chapter 8 provides that when necessary, the Executive
Authority shall appoint a senior manager in an acting capacity, but if a Premier has
not delegated powers to the Executive Authority, the Premier shall appoint a senior
manager in an acting capacity.

(b) Paragraph 16.2 regulates how an acting HOD may be compensated for acting
in that position.

(c) Paragraph 16.3 is of importance and | will therefore quote same:
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"16.3 A manager acting as HOD may not do so for an uninterrupted period exceeding six
months. (My emphasis) The person to be appointed in the acting capacity should be
informed in writing and the letter should include the following:

(1) an indication that she/he has been appointed in accordance with section 32 of the
Act;

(2) the period of acting;

(3) an indication of post-requirements and responsibilities in accordance with Section 7
(3)(b) of the Act; and

(4) anindication that she/he acts as accounting officer in terms of section 37 of the Public
Finance Management Act, 1999.'

[43] Section 32(1) and (2)(a) of the Public Service Act provides as follows regarding
Acting appointments:

(1) Subject to such conditions as may be prescribed, an executive authority or the head of

a department may direct an employee under his or her control temporarily to perform any
functions other than those ordinarily assigned to the employee or appropriate to his or her
grade or post.

(2) (a) An employee may be directed in writing to act in a post subject to such conditions as
may be prescribed. (My emphasis)

[44] It is consequently clear that the SMS Handbook draws a distinction between
the appointment of a HOD in terms of s 12, read with s 9, of the Public Service Act
and further read with para 6 of Chapter 8 the SMS Handbook and the appointment
of a senior manager as an Acting HOD in terms of s 32 of the Public Service Act,
read with para 16 of Chapter 8 of the SMS Handbook.

[45] The letter from the Premier, appointing the Acting Head of Department of
Police, Roads and Transport (as it then was), dated 18 August 2022, attached to
the founding affidavit as annexure ‘NNS3', reads as follows:

‘Kindly be advised that | have decided to appoint you as the Acting Head of the Department
of Police, Roads and Transport with effect from 22 August 2022.

I trust that you will find it in order and rely on your commitment and dedication to lead the
Department of Police, Roads and Transport towards the improvement of the lives of the
people of the Free State.’
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[46] Except for being in writing, the aforesaid letter of appointment does clearly not
comply with the peremptory terms of what should be contained in such a letter, as
set out in paragraph 16.3 of Chapter 8 of the SMS Handbook, read with s 32(2)(a)
of the Public Service Act, quoted herein earlier. The appointment of the Acting Head
of department was consequently ab initio fatally flawed and invalid. This has an

impact on the validity of all her subsequent decisions and actions.

[47] As previously quoted herein, para 16.3 of Chapter 8 of the SMS Handbook,
determines that a manager acting as HOD may not do so for an uninterrupted period
exceeding six months. In terms of the appointment letter, the acting period of the
Acting HOD was with effect from 22 August 2022.

[48] When the acting HOD took the decision to suspend the applicant and to initiate
the disciplinary proceedings against him, as well as during the time when making
appointments for purposes thereof, those decisions and actions were taken more
than six months after the commencement date of her acting appointment. By that
time the appointment of the Acting Head had become ultra vires. All those decisions
and actions taken after the six months period, therefore stand to be reviewed,
declared invalid and set aside.

Disciplinary action in circumstances of a transfer

[49] Section 14 of the Public Service Act provides that any employee of a
department may be transferred within his department or to another department by
the Executive Authorities of the two relevant departments. Section 16B(4) of the
Public Service Act provides as follows:

‘(4) If an employee of a department (in this subsection referred to as ‘the new
department’), is alleged to have committed misconduct in a department by whom he or she

was employed previously (in paragraph (b) referred to as “the former department”’), the
head of the new department —

(a) may institute or continue disciplinary steps against that employee and
(b) shall institute or continue such steps if so requested —
(i) by the former executive authority if the relevant employee is a head of department; or

(i) by the head of the former department, in the case of any other employee. (My
emphasis)
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[50] In terms of the letter of transfer the applicant was transferred with effect from
12 April 2023. In other words, the HOD of the Department of Social Development
was the HOD clothed with disciplinary powers relating to the applicant since the
date of transfer. Such HOD of the so-called new department would have been
entitled to institute or continue the disciplinary steps if so requested by the HOD of

the former department. That is not what happened in the present instance.

[51] The decisions and actions regarding disciplinary action against the applicant
were taken by the HOD of the former department, hence the Department of
Community Safety, Roads and Transport instead of the HOD of the new
department, being the Department of Social Development. Those decisions and
actions were not within her statutory powers and therefore also for this reason ulfra
vires, invalid and unlawful.®

Legal Principles

[52] Administrators have no inherent powers. Every incident of public power must
be inferred from a lawful and powering source which are usually legislation or
enactments having the same binding effect as legislation. One should not ask what
is prohibited, but what is authorised in terms of legislation or a similar enactment. In
Compcare Wellness Medical Scheme v Registrar of Medical Schemes,® the
Supreme Court of Appeal held as follows:

'[21] Baxter made the point that administrative law “rests upon the principle of legality” with
the consequence that where a person'’s interests have been prejudiced by "administrative

action or inaction not authorized by law” he or she may be awarded a ‘suitable remedy’. He
went on to explain the workings of this first principle:

“Public authorities possess only so much power as is lawfully authorized, and every
administrative act must be justified by reference to some lawful authority for that act.
Moreover, on account of the institutional nature of law the public authority itself exists as an
office or body created by law. A valid exercise of administrative power requires both a lawfu/

authorization for the act concerned and the exercise of that power by the proper or Jawful
authority."

8 Minister of Correctional Services and Others v KwaKwa and Another [2002] ZASCA 17; [2002] 3
All SA 342 (A) paras 34-37.

® Compcare Wellness Medical Scheme v Registrar of Medical Schemes [2020] ZASCA 91; 2021
(1) SA 15 (SCA).
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[22] Woolf, Jowell, Donnelly and Hare say of the first of a list of legal standards that public
bodies are required to meet in order for their acts to be valid:

“Public bodies must have legal authority for their actions. This may be derived from statute,
the common law or (in the case of some central government functions) a prerogative power.
Public bodies must act within the scope of that legal authority.”

[23] As the source of the principle of legality is the rule of law, which is a principle of the
common law, was an implicit value of the interim Constitution and is an express value of
the final Constitution, the same position that Baxier and Woolf, Jowell, Donnelly and Hare
outlined continues to apply now. In Fedsure Life Assurance Ltd and Others v Greater
Johénnesburg Transitional Metropolitan Council and Others Chaskalson P, Goldstone and
O’Regan JJ held that it was “central to the conception of our constitutional order that the
legislature and executive in every sphere are constrained by the principle that they may
exercise no power and perform no function beyond that conferred upon them by law".

[24] Section 33(1) of the Constitution, a provision which gives effect to the founding value
of the rule of law, guarantees for everyone the rights to lawful, reasonable and procedurally
fair administrative action. Section 6(2)(a)(i) of the PAJA is one of a number of provisions
that give effect to the right to lawful administrative action. It provides that a court may review
and set aside an administrative action if it was taken by an administrator who “was not
authorized to do so by the empowering provision”, This is the principal ground of review
that is implicated in this case.’

[54] The logical concomitant of this is that an action performed without lawful

authority is beyond the powers of the administrator and thus unlawful.

[53] Further, the specific administrator identified by law must be properly
appointed, qualified and properly constituted when he/she takes administrative
action.'® In Judicial Service Commission v Premier, Western Cape'' the Supreme
Court of Appeal determined that s 178(1)(k) of the Constitution requires the Premier
of a province (or a designated alternate) to be a member of the JSC when the body
considers matters relating to that province’s high court. The Premier of the Western
Cape was not present or notified to take part in the relevant proceedings and the
court found that the absence of the Premier invalidated the proceedings as having
been improperly constituted.

'° C Hoexter and G Penfold Administrative Law in South Africa 3ed (2021) at 358.

" Judicial Service Commission v Premier, Western Cape [2011] ZASCA 53; 2011 (3) SA 538
(SCA)
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PAJA or Legality

[56] The legality principle is applicable to all exercises of public power thus
providing an essential safeguard when action does not qualify as administrative
action for purposes of PAJA or the Constitution. In this regard the Constitutional
Court found as follows in Hunter v Financial Sector Conduct Authority and Others:'2
‘[38] The Constitution does not impose a general duty on public functionaries to investigate
irregularities pertaining to the exercise of public power. The exercise of public power is
controlled by means of review. Central to a review claim is section 33 of the Constitution
which guarantees administrative justice rights conferred on everyone. PAJA is a legislation
enacted to give effect to these rights. Ordinarily a review application must be brought in
terms of PAJA. However, in certain circumstances a review application may not be based
on PAJA. This may arise from the fact that the impugned decision does not constitute
“administrative action” as defined in PAJA. In those circumstances, the exercise of public

power can be challenged by way of a legality review in terms of section 1(c) of the
Constitution, as a component of the rule of law.’

[S7] In Moodley v Public Service Commission and Others'® (Moodley), Dr Moodley
instituted legal action in the High Court and requested, amongst others, that the
shortlisting and appointment of Dr Parbhoo for and to a post be set aside on review
in terms of PAJA or the principle of legality. The MEC argued that the decision of

the MEC sought to be impugned is not administrative action as defined in s 1 of
PAJA.

[58] The court in Moodley indicated that it appears that there must be four basic
requirements in this definition of administrative action in PAJA, namely:

(@) A decision or failure to take a decision by an Organ of State;

(b) Exercising a constitutional power or a public power;

(c) Which adversely affects the rights of any person; and

(d) Which has a direct external legal effect.

[59] The court stated that it may be easy to determine that the decision of the MEC
to appoint meets requirements (a), (b) and (c) but that the requirement in (d) should

be further considered in the decision in this matter has a direct external effect.

12 Hunter v Financial Sector Conduct Authority and Others [2018] ZACC 31; 2018 (6) SA 348 (CC).

'3 Moodley v Public Service Commission and Others [2024] ZAWCHC 152; [2024] 3 All SA 565
(WCC).
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[60] After considering the judgment in Chirwa v Transnet Ltd'* and Gcaba,!® the
court concluded that the main legal issues on the merits in the matter are of public
importance and therefore have a direct external legal effect. It had at its core the
interpretation of the Ministerial Directive regarding the entry into the SMS and
whether or not the findings and recommendations of the Public Service Act are

binding on Executive Authorities.

[61] The court consequently decided that the appointment decision of the MEC is
an administrative action. The court stated that even if it was wrong and PAJA was

not applicable, the principle of legality still applies.

[62] In my view the present matter also falls within the ambit of PAJA. The fact that
the Acting Head of the Department of Community Safety, Roads and Transport took
decisions and actions beyond the valid acting period of six months is of public
importance and therefore has direct external legal effect, as such decisions are ultra
vires and invalid. It constitutes administrative action in circumstances where the
Acting HOD was not authorised to do so by the empowering provision, as
determined in s 6(2)(a)(i) of PAJA, and/or the actions are otherwise unconstitutional
or unlawful, as determined in s 6(2)(i) of PAJA.

[63] The applicant brought the review application based on PAJA, in the alternative
based on the principle of legality. In so far as | may be wrong in my finding regarding
the applicability of PAJA, the decisions and action still stand to be reviewed,
declared invalid and set aside.

Condonation

[64] Section 7(1) of PAJA determines as follows:

‘(1) Any proceedings for judicial review in terms of section 6 (1) must be instituted without
unreasonable delay and not later than 180 days after the date-

(a) subject to subsection (2) (c), on which any proceedings instituted in terms of internal

remedies as contemplated in subsection (2) (a) have been concluded:; or

4 Chirwa v Transnet Ltd [2007] ZACC 23; 2008 (4) SA 367 (CC) para 138.
5 Geaba para 64-66.
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(b) where no such remedies exist, on which the person concerned was informed of the
administrative action, became aware of the action and the reasons for it or might reasonably
have been expected to have become aware of the action and the reasons.

(2)(a) Subject to paragraph (c), no court or tribunal shall review an administrative action in

terms of this Act unless any internal remedy provided for in any other law has first been
exhausted.’

[65] Condonation is provided for in s 9 of PAJA in the following terms:

‘(1) The period of-

(a) 90 days referred to in section 5 may be reduced; or

(b) 90 days or 180 days referred to in sections 5 and 7 may be extended for a fixed period,
by agreement between the parties or, failing such agreement, by a court or tribunal on
application by the person or administrator concerned.

(2) The court or tribunal may grant an application in terms of subsection (1) where the
interests of justice so require.’

[66] In terms of a legality review there is no specific determination of a time period
within which the review must be instituted, although it is to be instituted within a

reasonable time and without unnecessary delay.'®

[67] Although the applicant received notification regarding his suspension and
commencement of the disciplinary procedure on 12 April 2023 and 31 May 2023,
respectively, this should not be the end of the enquiry about when the period
regarding the instituting of the review proceedings should be calculated from. The
applicant only became aware of the unlawfulness of the decisions and actions of
the Acting HOD when he consulted with his attorneys on 9 December 2023.

[68] The applicant instituted the review proceedings on 13 June 2024. It was
therefore only a few days more than the prescribed 180 days. For purposes of
PAJA, it does not constitute an undue and unreasonable delay, especially
considering that the disciplinary action against the applicant was also only
concluded on 24 April 2024. The prejudice to the applicant not having his review
considered far outweighs any prejudice the delay could have for the second and

fourth respondents. In any event, the second and fourth respondents did not

'8 Buffalo City Metropolitan Municipality v ASLA Construction (Pty) Ltd [2019] ZACC 15; 2019 (4)
SA 331 (CC).
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advance any basis before court in support of any prejudice. The interests of justice

require that condonation be granted to the applicant in terms of s 9(1)(b) of PAJA.

[69] Should | have erred in finding that this review is in terms of PAJA and that it
consequently constitutes a review based on legality, | do not deem it necessary that

any condonation is necessary in view of my findings in the previous paragraph.

Costs

[70] There is no reason why costs should not follow the outcome of this review

application, with counsel's fees on scale B.

Order

[71] The following order is made:

1 The applicant’s late filing of the application is condoned in terms of s 9 of the
Promotion of Administrative Justice Act 3 of 2000 (PAJA), and the period of 180
days referred to in s 7(1) of PAJA is extended to the date of the launch of this
application.

2  The following decisions of the fourth respondent are reviewed, declared invalid
and set éside:

2.1 the decision to suspend the applicant from his position as Chief Director
Corporate Services: Free State Department of Community Safety, Roads and
Transport; and

2.2 the decision to set in motion the disciplinary process by appointing an initiator
and chairperson; and

2.3 the decisions to convene a disciplinary enquiry and to dismiss the applicant
pursuant to the unlawful enquiry.

3 The applicant’s disciplinary enquiry is remitted to a lawfully convened body
which is empowered by law to act as such.

4  Pending the outcome of the aforesaid disciplinary enquiry in terms of para 3
above, the second respondent is to forthwith comply with the applicant's contract of
employment and conditions of service.

5  The first to fourth respondents are ordered to pay the costs of the application,

jointly and severally, payment by the one the other to be absolved, with counsel's
fees on scale B.



4 C VAN ZYL
JUDGE OF THE HIGH COURT

ACTING DEPUTY JUDGE PRESIDENT OF THE HIGH COURT

| concur.
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