IN THE HIGH COURT OF SOUTH AFRICA
FREE STATE DIVISION, BLOEMFONTEIN

Not reportable

Case no: 358/2025
In the matter between:

NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS APPLICANT
and

KENNETH MOLELLE FIRST RESPONDENT
NALEDI MOLELLE SECOND RESPONDENT

Neutral citation: National Director of Public Prosecutions v Molelle and Another
(358/2025) [2026] ZAFSHC 410 (3 August 2026)

Coram: VAN ZYL J
Heard: 24 July 2025
Delivered: This judgment was handed down electronically by circulation to

the parties’ representatives by e-mail and released to SAFLII. The date and time for
hand-down is deemed to be 16h30 on 26 August 2026. The court order was handed
down in open court on 3 August 2026.

Summary: Criminal law — Prevention of Organised Crime Act 121 of 1998 -
forfeiture application — whether vehicle incidental in commission of offence —

proportionality enquiry — protection of interests of innocent co-owner.



ORDER

1 The following property, which is subject to a preservation order granted by this
court under the above case number on 30 January 2025, is declared forfeited to the
state in terms of s 50(1) of the Prevention of Organised Crime Act, 121 of 1998 (the
POCA):

1.1 A Ford Ranger LDV with registration number FGK 899 FS, chassis number
AFAPXXMJ2PCS76694 and engine number QJ2KPCS76694 (the property).

2  The appointment of a curator bonis is dispensed with.

3  The property shall remain under the control of the Station Commander of the
South African Police Service in Vredefort under SAPS 13/87/2024, pending the
taking effect of this order.

4 On the date on which this order takes effect, immediately after this order has
been granted:

4.1 The Station Commander of the South African Police Service in Vredefort or a
person duly authorized by him, is ordered to hand the property over to Noma India
Manyela (Manyela) of the Asset Forfeiture Unit in the National Prosecuting
Authority, Bloemfontein.

4.2 Manyela or a person authorised by her in writing shall make arrangements to
sell the property by public auction and pay 50% of the proceeds of the sale into a
bank account of the second respondent, Naledi Molelle, or into a bank account in
favour of her, which proceeds shall be the separate property of the second
respondent and excluded from the joint estate of the respondents. The balance of
the proceeds is to be paid into the Criminal Asset Recovery Account (CARA)
established under s 63 of the POCA, account number 80303056 held at the
South African Reserve Bank.

B Any person whose interest in the property concerned is affected by the
forfeiture order, may within 20 days after he or she has acquired knowledge of such

order, set the matter down for variation or rescission by the court.



6 Manyela or a person acting on her behalf shall as soon as possible, but not
later than within a period of 90 days of this order coming into effect, file a report with
the applicant on the manner in which she:

6.1 completed the administration of the funds mentioned above, and

6.2 complied with the terms of this order.

7 Each party is to pay its own costs,

JUDGMENT

Van Zyl J
[1] This is an application in terms of s 48(1) for an order in terms of s 50 of the
Prevention of Organised Crime Act 121 of 1998 (POCA) to declare forfeit to the
State a Ford Ranger Light Delivery Vehicle with registration number FJK899FS (the
property).

[2] A preservation order with regard to the property was previously obtained by
the applicant in terms of s 38 of POCA on 30 January 2025.

[3] The first respondent is opposing the application. The second respondent has
entered an appearance to have her interest in the property excluded from the
forfeiture order.

[4] Atthe commencement of the hearing of the application, | granted condonation

to the respondents for the late filing of their answering affidavits.

The applicant’s case:

[5] The affidavit of Mr N Mradla (Mr Mradla) and annexures thereto were filed in
support of the preservation application which are incorporated in the present
forfeiture application. Mr Mradla is employed by the National Prosecuting Authority
as a Senior Financial and Asset Investigator attached to the Asset Forfeiture Unit,
Bloemfontein. The full facts in support of Mr Mradla's belief that the property is an
instrumentality of unlawful activities are set out in his affidavit in support of the

preservation application. In the present forfeiture application Mr Mradla’s evidence



from his supporting affidavit and annexures filed in the preservation application is

set out as follows:

'26.1 According to Johan van Heerden Vorster (Vorster) he was at the time the owner of
95 Brahman cattle of which 56 were cows and 29 calves which were kept at his farm Polisie
Stasie in Tierpoort, and that on 3 May 2024 he discovered that 4 female Brahman calves
valued at approximately R48 000 were stolen.

26.2 The stolen calves were recovered by the police and according to Vorster he identified
the calves as his property when shown by the police. The calves were handed back to him.
26.3 Riegal Carel Du Toit (Du Toit), a Warrant Officer attached to the SAPS Stock Theft
Unit, Bloemfontein, recovered the stolen calves which were in the possession of the 1%
Respondent.

26.4 Du Toit also established that the 15! Respondent hired a trailer from Trailer Rent Zone
before the theft took place which is indicative of the fact that the commission of this offence
was pre-planned by the 1! Respondent and those who assisted him.

26.5 According to Du Toit the calves were rebranded by the 15! Respondent on the early
hours of the morning of the theft.

26.6 The 1% Respondent via WhatsApp forwarded a document of identification to Du Toit
from a certain Mothobi David Mpahatse (Mpahatse) of Bloemspruit in which it was stated
that Mpahatse sold the 4 calves to the 1% Respondent, which Mpahatse later claimed in an
affidavit (attached as NM3 of the preservation application) not to be true, because he did
not sell the calves to the 15! Respondent and it was the 1! Respondent who told him what
to write.

26.7 Slovo Zatu (Slovo), an employee of the 15 Respondent, confirmed that on 3 May 2024
at 05:00 the 15! Respondent brought 4 calves on a trailer towed by the property and that the
18! Respondent at that moment also branded the calves with Slovo's assistance.

26.8 Dibuseng Veronica Mokoeane (Mokoeane), a police official, ceased the property on
5 May 2024 on the R721 road, driven by the 15! Respondent at the time.

26.9 The calves were transported at night for approximately 15 km from victim's farm to
that of the 1% Respondent, for which the use of the property was necessary.

26.10The 1% Respondent is the registered owner of the property and was personally
involved in the theft of the calves and transportation thereof.

26.11The 1% Respondent was found guilty of fraud and theft of stock relating to this matter

and received a suspended sentence.’

[6] According to the applicant, the property was deliberately used to transport
stolen property. The owner of the property had knowledge of the crimes in that he

was personally involved in the commission of the crimes of stock theft and fraud.



[7] Stock theft is very prevalent in the Free State and has been declared a priority

crime requiring large resources to police.

[8] The interest of justice outweighs the interests of the respondents’ individual
rights. The first respondent should have known the implications of using his property

in committing serious crime.

[9] The applicant will not oppose the second respondent’'s submission that she
has a 50% share in the property and will make provision in the draft order for 50%

of the sale of the property be paid into her bank account.
[10] The value of the property is estimated at R65 000.00

Answering affidavit

[11] The first respondent is the joint owner of the property, together with the second

respondent to whom he is married in community of property.

[12] I will now deal with the allegations contained in the answering affidavit in

opposition to the granting of a forfeiture order.

[13] The property was not used as an instrumentality in the commission of the
crime in that it was not specifically acquired nor primarily used for criminal activities.
It is an ordinary vehicle used for lawful purposes and its use in the offence was
incidental rather than essential. The first respondent use it to commute to work, for

his family and on the farm. It is the only vehicle they own.

[14] The first respondent simply used the property to transport the calves, but it
was not essential for the crime of stock theft.

[15] The hiring of a trailer does not support a finding of premeditation or criminal
intent. The act of hiring a trailer is not inherently unlawful and is entirely consistent

with legitimate agricultural or domestic purposes, particularly in rural and semi-rural



communities where such means of transport is commonly used for moving

equipment, livestock or goods.

[16] The property's forfeiture is not proportional to the crime committed. The first
respondent has already been punished with a suspended sentence, making
forfeiture an excessive penalty.

[17] According to the first respondent he was co-operative with law enforcement in
that he pleaded guilty to the offence without having to go through the expense of a
trial. He also reimbursed the victim for the DNA testing that had to be done to identify

the calves, as well as his travel costs and/or time spend during the investigation, in
the amount of R4200.00.

[18] The calves were valued at about R48 000.00. The value of the property far
exceeds this, and its forfeiture would not be proportional to the crime. According to
the first respondent the estimated value of the property represents a significant

undervaluation, given the vehicle's condition and extra accessories.

[19] Forfeiture would punish the second respondent unfairly despite having no role
in the commission of the crime. She had no knowledge that the property was used
to that end and did not consent to the use of the property for illegal purposes.
Second respondent was not aware of the first respondent’s dealings as she is at

home most of the time. She is an innocent owner.

[20] The property is essential for daily life. The car is used for family transport, work
and household needs. Losing it would cause undue hardship to the second
respondent and their three children.

[21] A forfeiture order will be a disproportionate and unduly harsh penalty,
particularly given the first respondent's co-operation, his remorse and the impact

such order would have on the second respondent and their children.

[22] A confirmatory affidavit deposed to by the second respondent was also filed.



Instrumentality of an offence
[23] The requirements for a forfeiture order in terms of Chapter 6 of POCA are set
out in s 50(1) thereof:

‘The High Court shall, subject to section 52, make an order applied for under section 48(1)
if the Court finds on a balance of probabilities that the property concerned -

(a) is an instrumentality of an offence referred to.in Schedule 1;

(b) is the proceeds of unlawful activities; or

(c) is property associated with terrorists and related activities.’

[24] In the present matter it is the applicant’s case that the property is an
instrumentality of an offence. Section 1 of POCA provides that ‘instrumentality of an
offence’ means ‘any property which is concerned in the commission or suspected
commission of an offence at any time before or after the commencement of this act,

whether committed within the Republic or elsewhere’.

[25] Interms of s 50(4) of POCA the validity of an order under subsection (1) ‘is not
affected by the outcome of criminal proceedings, or of an investigation with a view
to institute such proceedings, in respect of an offence with which the property
concerned is in some way associated’. A criminal conviction is therefore not a
condition precedent to forfeiture. Property may be forfeited even where no charge
is pending.! In the present matter the first respondent had in any event been

convicted and sentenced.

[26] Section 50 of POCA requires a court asked to grant an order for forfeiture to
find on a balance of probabilities that the property is an instrumentality of an

offence.2

[27] In Prophet v National Director of Public Prosecutions® (Prophet SCA) the
Supreme Court of Appeal held as follows:

[27] The following factors (not necessarily all of them) suggested by the Court of Appeals
in Chandler as useful in measuring the strength and extent of the nexus between the

property sought to be forfeited and the offence, are of assistance in the enquiry into whether

' Prophet v National Director of Public Prosecutions (502/2004) [2005] ZASCA 94; [2006] 1 All SA
212 (SCA) para 13.

? |bid para 55.

3 Opcitfn 1.



property was an instrumentality of an offence: (1) whether the use of the property in the
offence was deliberate and planned or merely incidental or fortuitous; (2) whether the
property was important to the success of the illegal activity; (3) the time duration which the
property was illegally used and the spatial extent of its use; (4) whether its illegal use was
an isolated event or had been repeated; and (5) whether the purpose of acquiring,
maintaining or using the property was to carry out the offence. As the Court of Appeal
observed, no one factor is dispositive. A court must be able to conclude, after considering
the totality of the circumstances, that the property was "a substantial and meaningful
instrumentality” in the commission of the offence(s).’

[28] In National Director of Public Prosecutions v RO Cook Properties (Pty) Ltd*
the court found as follows:

[31] ... For now it is enough to say that the words “concerned in the commission of an
offence” must in our view be interpreted so that the link between the crime committed and
the property is reasonably direct, and that the employment of the property must be
functional to the commission of the crime. By this we mean that the property must play a
reasonable direct role in the commission of the offence. In a real or substantial sense the
property must facilitate or make possible the commission of the offence. As the term
“‘instrumentality” itself suggests (albeit that it is defined to extend beyond its ordinary
meaning), the property must be instrumental in, and not merely incidental to, the

commission of the offence. . . .

[29] In Director of Public Prosecutions v Engels,® a boat was used to catch abalone
and crayfish, whereafter the boat was loaded onto a trailer and attached to a vehicle.
The court concluded® as follows:

‘[40] |disagree. In my view, the boat played a direct rolevin the commission of the offences
and, in a real or substantial sense, facilitated or made possible the commission of such
offences. Similarly, as far as the motor vehicle and trailer are concerned, they were directly
involved in the illegal transportation of the abalone. In the circumstances, | can find no

grounds for exempting some of the property from the operation of a forfeiture order.’

4 National Director of Public Prosecutions v RO Cook Properties (Pty) Ltd (260/03) [2004] ZASCA
26 (13 May 2004).

® Director of Public Prosecutions v Engels 2005 (3) SA 109 (CPD).

¢ See also National Director of Public Prosecutions v Hausiku (2330/2021) ZANCHC 9 (10
February 2023).



[30] When considering the facts of the present matter, without the use of the
property, the theft and removal of the calves would not have been possible, since
the property was used to tow the trailer. The property was therefore crucial to the

success of the illegal activity — it facilitated it, it was not merely incidental thereto.

[31] The property was used to travel 15 km from one farm to another, towing the
trailer with the stolen calves on it. Although | accept that the property was not
acquired to carry out the offence, it was an indispensable component to the

commission of the crime. The employment of the property was functional to the

commission of the crime.

[32] In the circumstances | am satisfied that the applicant proved on a balance of
probabilities that the property was an instrumentality in the commission of the

offence.

Proportionality:

[33] Once it has been established that property was an instrumentality of an
offence, the next step is to do a proportionality enquiry. In Mohunram and Another
v National Director of Public Prosecutions and Another (Law Review Project as
Amicus Curiae),” the Constitutional Court determined as follows regarding a
proportionality enquiry or analysis:

'56. Turning now to the question of proportionality, the purpose of the proportionality
enquiry is to determine whether the grant of a forfeiture order would amount to an arbitrary
deprivation of property in contravention of section 25(1) of the Constitution. The
interpretation of POCA (and more particularly of “instrumentality of an offence”) as reaching
beyond the ambit of “organised crime” and applying to cases of individual wrongdoing could
result in situations clearly disproportionate (and hence constitutionally unacceptable)
forfeiture, and courts must always be sensitive to and on their guard against this.

57. The proper application of a proportionality analysis weighs the forfeiture and, in
particular, its effect on the owner concerned, on the one hand, against the purposes the
forfeiture serves, on the other. The broader societal purposes served by civil forfeiture under
Chapter 6 of POCA have been held to include:

o Removing incentives for crime;

7 Mohunram and Another v National Director of Public Prosecutions and Another (Law Review
Project as Amicus Curiae) [2007] ZACC 4; 2007 (4) SA 222 (CC).
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° Deterring persons from using or allowing their properties to be used in crime;
o lluminating or incapacitating some of the means by which crime may be committed:
and '

o Advancing the ends of justice by depriving those involved in crime of the property
concerned.

61. This court has held in Prophet that the proportionality enquiry requires a general
approach of:

“. . .weighing the severity of the interference with individual rights to property against the
extent to which the property was used for the purposes of the commission of the offence,
bearing in mind the nature of the offence.”

[34] In the judgment of this Court in the matter of National Director of Public
Prosecutions v Khoza and Another® the court summarised the principles as follows
at para 12:

‘The Supreme Court of Appeal stated in Prophet v National Director of Public Prosecutions
(Prophet) that the owner of property to be declared forfeited must present evidence before
the court in order for it to do a proper proportionality analysis. It was also recorded in the
majority judgment that “(a) mere sense of disproportionality should not lead to a refusal of
the order sought” and “(t)o ensure that the purpose of the law is not undermined a standard
of “significant disproportionality” ought to be applied for a court to hold that a deprivation of
property is “arbitrary” and thus unconstitutional. . .

[35] With regard to proportionality, the following was submitted in the heads of
argument filed on behalf of the respondents:

‘5.2 The Applicant’s valuation of R65,000 grossly undervalues the vehicle when assessed
under a willing seller-willing buyer standard. Given the nature of forfeiture sales, conducted
under distressed conditions, absent market exposure, and subject to custodial depreciation,
the Second Respondent stands to recover significantly less than her undivided half-share
is worth, effectively eroding her constitutional entitlement under section 25(1).

5.4 Moreover, the vehicle is critical to the Respondents’ daily subsistence and familial
obligations, including transportation of minor children and access to essential services. To
deprive them of a primary household asset, acquired lawfully and used ordinarily, over a

single criminal act, where the offender received a wholly suspended sentence, would

% National Director of Public Prosecutions v Khoza and Another (1406/2022) [2022] ZAFSHC 292
(4 November 2022).
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contravene the test for rational and proportionate forfeiture under Cook Properties and
Mohunram'.

[36] | consider the following aspects in the proportionality analysis:

(@) The first respondent does not deny the value of the four stolen calves.

(b) Although the first respondent states that the valuation of the property is grossly
undervalued, | keep in mind that when the 50% share in the sale of the property is
to be paid to the second respondent as innocent owner, the value of the forfeiture
will be reduced to R33 000.00, which is significantly lower than the value of the
crime.

(c) Although | take due cognisance of the allegations by the first respondent that
the hiring of a trailer is not inherently unlawful and that a trailer is commonly used
for moving equipment, livestock or goods, | find it of significant importance that the
first respondent did not indicate to the court as to when the trailer was rented and
for what purpose it was rented, if not for purposes of the commission of the crime. |
consequently agree with the contention on behalf of the applicant that the renting of
the trailer is indicative of pre-meditated stock theft. There can also be no reasonable
explanation why the first respondent was present on the farm of the complainant
with a hooked trailer in the early morning hours if not with a pre-meditated criminal
intent.

(d) The property was used for illegal purposes during the early hours of the
morning transporting the stolen four calves over a distance of 15 km.

(e) The prevalence of stock theft in the Free State is very high and often in the

form of organised crime.

[37] Although | accept that the respondents and their family has suffered hardship
as a result of the preservation order and moreover so should a forfeiture order be
granted, both respondents are employed and did not show to the court that due to
their financial position, they will not be able to acquire a vehicle again. In any event,
what was held in Prophet (SCA) at para 39 is also applicable in the present matter:’
139] ... As Willis J observed in NDPP v Cole, forfeiture orders will almost always visit
hardship upon those against whom they are made. But that is precisely what is envisaged
by the provisions of chapter 6 of the Act. In the instant case the appellant will be deprived
of his home if the forfeiture order is not set aside, but those will be the consequences of his

own choice: to use his home in the commission of a very serious criminal transgression.
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[38] In my view there is no disproportionality should the forfeiture order be granted.

The innocent owner

[39] Section 52 of PAJA, determines, inter alia, as follows:

‘(1) The High Court may on application —

(a) under section 48(3); or

(b) by a person referred to in Section 49(1) and when it makes a forfeiture order, make
an order excluding certain interest in property which is subject to the order, from the
operation thereof.

(2)

(2A) The High Court may make an order under subsection (1), in relation to the forfeiture
of an instrumentality of an offence referred to in Schedule 1 or property associated with
terrorist and related activities, if it finds on a balance of probabilities that the applicant for
the order had acquired the interest concerned legally, and —

(@) neither knew or had reasonable grounds to suspect that the property in which the
interest is held is an instrumentality of an offence referred to in Schedule 1 or property

associated with terrorist and related activities; or

) ...

[40] In Mazibuko and Another v National Director of Public Prosecutions® the court
dealt as follows with the situation of an ‘innocent spouse’ in circumstances where
property which is to be forfeited, is co-owned. The court determined as follows:

120] . .. there are two aspects which compound her position. Firstly, it is because the
respondent had accepted that she had no knowledge of the illegal activities which were
conducted at the farm. Undoubtedly she is an innocent owner. However, what compounded
the problem further is the fact that the farm in issue formed part of the joint estate between

the appellants and that it was therefore, impracticable to divide and exclude her interest
from forfeiture.

[28] ... What the court below should have done was to grant an order of forfeiture of the
farm subject to the second appellant's entitiement to a half share of the proceeds upon sale
of the farm. To my mind this is legally permissible because the forfeiture order is primarily

against the farm as an instrumentality of an offence and not the proceeds from the sale of

 Mazibuko and Another v National Director of Public Prosecutions [2009] ZASCA 52; 2009 (6) SA
479 (SCA)
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the farm. Undoubtedly such an order would have struck the delicate balance between the
second appellant's interest and the main purposes of POCA.

[31] Based on the exposition set out above, | am of the view that there is no legal
impediment to making an order that the second appellant be paid her half share of the
proceeds after the sale of the farm as a failure to do so would inevitably result in punishing
the innocent party. In order to avoid her half share falling back into the joint estate in respect
whereof the first appellant remains a joint owner, her half share of the nett proceeds from
the sale of the farm will have to be paid into her separate account thus making it her
separate property. To my mind, this will ensure that the second appellant who is an innocent

owner is not unduly punished by deprivation of her interest where there is no legal or rational
justification.’

[41] The court consequently made an order that the curator bonis shall pay one
half of the balance of the nett proceeds of the farm to the second appellant. It was
further ordered that the said proceeds shall constitute the second appellant's

separate property which shall be excluded from the parties' joint estate.

Curator bonis

[42] The applicant is seeking an order that the appointment of a curator bonis be

di'spensed with.

[43] The preservation order made no provision for the appointment of a curator
bonis to deal with the property. Instead, it provided that the property remain in the
custody of the Station Commander, Vredefort, pending the finalisation' of the

forfeiture proceedings.

[44] In support of the aforesaid request the applicant stated that the objectives of
POCA will be properly met if the Station Commander, Vredefort, hand the property
to NI Manyela, the Enforcement Official attached to the Asset Forfeiture Unit,
Bloemfontein. The said Manyela or a person authorised by her in writing shall sell
the property by public auction and pay the 50% proceeds into the bank account of
the second respondent and the balance of the sale into the Criminal Asset Recovery
Account.
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[45] In the opposing affidavits the respondents requested that the court declines
the applicant's request to dispense with their appointment of a curator bonis. In this
regard it was stated by the respondents that the appointment of a curator bonis in
forfeiture proceedings under Chapter 6 of POCA is not merely administrative, since
itis a safeguard designed to ensure transparency, accountability, and the protection

of all affected interests, including those of innocent third parties.

[46] In the present instance it is only the single property which is to be sold, which
does not entail a complicated process. Furthermore, the value of the property is not
that high and the appointment of a curator bonis will only escalate the costs of the
administrative process, since curator costs and disbursements are costly. In my
view the process suggested and requested by the applicant, will provide sufficient

protection to all relevant parties in the circumstances in casu.

Costs

[47] In the present circumstances | deem it reasonable and appropriate in the

exercise of my discretion that each party be ordered to pay its own costs.

Order

[48] The following order is made:

1 The following property, which is subject to a preservation order granted by this
court under the above case number on 30 January 2025, is declared forfeited to the
state in terms of s 50(1) of the Prevention of Organised Crime Act 121 of 1998 (the
POCA):

1.1 A Ford Ranger LDV with registration number FGK 899 FS, chassis number
AFAPXXMJ2PCS76694 and engine number QJ2KPCS76694 (the property).

2  The appointment of a curator bonis is dispensed with.

3 The property shall remain under the control of the Station Commander of the
South African Police Service in Vredefort under SAPS 13/87/2024, pending the
taking effect of this order.

4  On the date on which this order takes effect, immediately after this order has
been granted:

4.1 The Station Commander of the South African Police Service in Vredefort or a
person duly authorized by him, is ordered to hand the property over to Noma India
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Manyela (Manyela) of the Asset Forfeiture Unit in the National Prosecuting
Authority, Bloemfontein.

4.2 Manyela or a person authorised by her in writing shall make arrangements to
sell the property by public auction and pay 50% of the proceeds of the sale into a
bank account of the second respondent, Naledi Molelle, or into a bank account in
favour of her, which proceeds shall be the separate property of the second
respondent and excluded from the joint estate of the respondents. The balance of
the proceeds is to be paid into the Criminal Asset Recovery Account (CARA)
established under s 63 of the POCA, account number 80303056 held at the
South African Reserve Bank.

5  Any person whose interest in the property concerned is affected by the
forfeiture order, may within 20 days after he or she has acquired knowledge of such
order, set the matter down for variation or rescission by the court.

6 Manyela or a person acting on her behalf shall as soon as possible, but not
later than within a period of 90 days of this order coming into effect, file a report with
the applicant on the manner in which she:

6.1 completed the administration of the funds mentioned above, and

6.2 complied with the terms of this order. |

7 Each party is to pay its own costs.

C VAN ZYL
JUDGE OF THE HIGH COURT
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