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ORDER

The appeal is dismissed with costs, inclusive of the costs of counsel on scale A.

JUDGMENT

Greyling-Coetzer J (Mhlambi ADJP and Daffue J concurring)

[1] This appeal concerns an order of the court a quo staying the action proceedings
instituted by Mrs Khoantle, the appellant, against the first respondent, the Government
Employees Pension Fund (GEPF), pending the finalisation of the divorce action between
the appellant and the second respondent under case number FS/BFN/RC/237/2018
(divorce action).

[2] Mrs Khoantle and second respondent, Mr Khoantle, were married in community of
property during 1990. In 2018, Mr Khoantle instituted a divorce action in the Regional
Court, for the Regional Division Free State held at Bloemfontein under case number
FS/BFN/RC/237/2018. It has been eight years since, and the divorce has yet to be
finalised. In the divorce, Mr Khoantle seeks a division of the joint estate and
consequentially, an entitlement to 50% of the Mrs Khoantle's pension interest held with
the GEPF. In contrast, Mrs Khoantle seeks forfeiture of the benefits in community of

property, alternatively a division of the joint estate.

[3]  Atfter learning that Mrs Khoantle resigned from her employment, Mr Khoantle on
31 July 2019 successfully obtained a rule nisi on an urgent ex parte basis against the
GEPF (31 July 2019 order). In terms of the 31 July 2019 order, the GEPF was interdicted
from paying out 50% of Mrs Khoantle's pension interest pending the divorce action. In a
rather strange turn of events, the rule nisi was discharged on 15 September 2019 and the
GEPF was ordered to pay the full pension interest to Mrs Khoantle, by paying it to her
attorneys of record, Mphafi Khang Inc, who would retain 50% of the payout in an interest
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bearing account pending the finalization of the divorce (15 September 2019 order). During

2020 and ostensibly on the strength of the 15 September 2019 order, GEPF paid out 50%
of the pension interest to Mr Khoantle.

[4] In justification for paying 50% of the pension interest to Mr Khoantle, the GEPF
contended that the order dated 15 September 2019, which directed payment to a third
party, namely Mphafi Khang Inc, was legally impermissible. The GEPF explained that the
order of 31 July 2019 was legally permissible and, on that basis, was not opposed. By
contrast, the order of 15 September 2019 was impermissible. Furthermore, the GEPF set
out that the 15 September 2019 order materially deviated from the relief sought in the
notice of motion and from the terms of the order of 31 July 2019, which the learned

magistrate granted without affording the GEPF an opportunity to make submissions prior
thereto.

[6] It is the 2020 payout by GEPF to Mr Khoantle which forms the basis of Mrs
Khonatle's high court action, as instituted in 2021 under case number 4915/2021 (high
court action). In terms thereof, Mrs Khoantle seeks payment of R632 042.82 from the
GEPF, alternatively Mr Khoantle. The action is defendant by both and is still pending.

[6] In 2024, the GEPF launched an application to stay the high action pending the
outcome of the divorce action. Mrs Khoantle opposed the application and Mr Khoantle
opted to abide by the court's decision resulting in the court a quo ordering a stay of
proceedings pending the divorce action. In doing so the court a quo found that there is
pending litigation between the same parties in relation to the same subject matter, and
that the relief sought by Mrs Khoantle in the divorce action is essentially the same relief
sought in the high court action against the GEPF and Mr Khoantle. The court a quo
reasoned that Mrs Khoantle seeks a forfeiture of the benefits of the marriage in community
of property in the divorce action and payment from the GEPF, alternatively, Mr Khoantle
in the amount of R632 042.82, such being 50% of the pension interest, in the high court
action.

[7] The notice of appeal, as filed, was glaringly defective in that it failed to comply with
Uniform Rule 49(4)(b). Shortly before the hearing, but after the parties exchanged heads
of argument, and the defects were highlighted by the GEPF in its heads of argument, Mrs
Khoantle’s attorney of record brought a substantive application to amend the notice of
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appeal. The application was not formally opposed by the GEPF. Mrs Khoantle's attorney
explained under oath that the draft notice of appeal was filed in error. The application for
leave to appeal did, however, articulate the grounds upon which the appellant seeks to
appeal, and the heads of argument filed by the appellant similarly dealt therewith. In the
absence of any prejudice to the GEPF, the application was granted.

[81 The grounds of appeal are succinctly that the GEPF did not satisfy the
requirements for lis alibi pendens. Furthermore, the court a quo erred in finding that the

GEPF was a party to the divorce action and that the cause of action in the two
proceedings are essentially the same.

[9]  The first issue to be determined is the point in limine raised by the GEPF that the
order to stay the proceedings is not appealable. Relying on, inter alia, Zweni v Minister of
Law and Order of the Republic of South Africa,' the GEPF submitted that the order is
procedural in nature as it merely regulates the sequence of litigation; it is interlocutory
with no final effect and is not definitive of the rights of the parties nor does it dispose of a
substantial portion of the relief claimed in the high court action.

[10] In respect of the interest of justice qualification as set out in MEC of Economic
Development, Gauteng and Another v Sibongile Vilakazi and Others? the GEPF
submitted that the court a quo made no finding on the merits of the appellant’s claim and
this matter is thus distinguishable.

[11] Mrs Khoantle's submissions on the issue of appealability were somewhat strained.
The argument was premised on the contention that the divorce court order will be
unenforceable as it will not be in terms of s 7(8)(a) of the Divorce Act 70 of 1979, due to
the pension interest being paid out. While that may ultimately transpire, it has not yet
occurred, and until such time as the divorce action is finalised, it is unknown what the
outcome and effect will be. There are various scenarios that could play out. It is also open
to the parties to augment their pleadings to cater for the circumstances that have

transpired since the inception of the divorce action.

1 Zweni v Minister of Law and Order of the Republic of South Africa 1993 (1) SA 523 (A).
2 MEC of Economic Development, Gauteng and Another v Sibongile Vilakazi and Others [2024] ZASCA
126; [2024] 4 All SA 344 (SCA).
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[12] In Ciipsal Australia (Pty) Ltd and Others v GAP Distributors and Others,® the court
held that an order staying proceedings is appealable in instances where the stay operates
to raise a special defence that is finally determined by the court a quo, and where the
grant of such an order disposes of that defence with finality.*

[13] In the present matter, the stay of proceedings does not operate as a special
defence, it merely seeks to avoid two courts determining the same substantive issue
between the same parties. It further serves to inform and guide the subsequent course of
the high court action, pursuant to the entitlement of the pension interest being determined
in the divorce action where the pension interest remains a live issue.

[14] Put more practically, if the High Court were to find in favour of the GEPF and order
it to pay the sum of R632 042.82, being 50% of the pension interest, to Mrs Khoantle, and
her forfeiture claim in the divorce action were thereafter dismissed, the GEPF would be
required to recover the amount and pay it to Mr Khoantle. Alternatively, Mr Khoantle would
have to recover the amount from Mrs Khoantle. Conversely, if Mrs Khoantle's forfeiture
claim were to succeed, Mr Khoantle would be liable to her. Should the divorce court
disregard the pension interest and order a division of the joint estate as at the date of
divorce, Mrs Khoantle may persist with the high court action to recover the said amount.
Until the divorce proceedings have been finalised, however, the position remains

uncertain.

[15] The stay of proceedings order does not have final effect, is it not definitive of the
rights of the parties nor does it dispose of at least a substantial portion of the relief claimed
by the appeliant in the high court action.

[16] Notwithstanding the conclusion reached above, | proceed to consider the merits of
the appeal to address the issues fully. A court ordering a stay of proceedings exercises a
discretion. It is trite that an appellate court will be slow to interfere with the exercise of a
discretion unless it is satisfied that the discretion was not exercised judicially, was

influenced by wrong principles or resulted in a decision that could not reasonably have
been made.

® Clipsal Australia (Pty) Ltd and Others v GAP Distributors and Others [2009] ZASCA 49, 2010 (2) SA 289
(SCA).
4 |bid paras 9 and 15.
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[17] The court a quo determined the matter by application of the doctrine of lis alibi
pendens. A brief mention of the purpose of the doctrine is thus warranted. In Caesarstone
Sdot-Yam Ltd v World of Marble and Granite® (Caesarstone) it was explained as follows:
2]  As its name indicates, a plea of lis alibi pendens is based on the proposition that the
dispute (lis) between the parties is being litigated elsewhere and therefore it is inappropriate for it
to be litigated in the court in which the plea is raised. The policy underpinning it is that there should
be a limit to the extent to which the same issue is litigated between the same parties and that it is
desirable that there be finality in litigation. The courts are also concerned to avoid a situation

where different courts pronounce on the same issue with the risk that they may reach differing
conclusions. It is a plea that has been recognised by our courts for over 100 years.’

[18] Mrs Khoantle contended that there is no pending litigation between the parties as
the divorce action is only between the appellant and the second respondent. Although
correct if considered narrowly, two of the three parties in high court are the same two
parties in the divorce action. In Man Truck and Bus (SA) (Pty) Ltd v Dusbus Leasing CC
and Others® it was held that the requirements of “same persons” does not mean only the
identical individuals who were parties to the [earlier] proceedings’.”

[19] Mrs Khoantle further argued that the cause of action in the high court action is
distinct from the divorce action. The high court action is founded on an atlleged unlawful
payment, and the divorce action concerns the dissolution of a marriage, but it also
concerns the distribution of the joint estate and that is where the substantive underlying
issue comes to the fore. The high court action involves the question whether Mr Khoantle
is entitled to 50% of the pension benefit quantified as R 632 042.82. The same issue

arises in the divorce action.

[20] In Caesarsione it was stated that:

‘After considering the authorities on what is meant by the “same cause of action” Greenberg J
concluded that this requirement would be satisfied in the circumstances described in the following
passage from Spencer-Bower's Res Judicata: “Where the decision set up as ares
judicata necessarily involves a judicial determination of some question of law or issue of fact, in

the sense that the decision could not have been legitimately or rationally pronounced by the

5 Caesarstone Sdot-Yam Ltd v World of Marble and Granite 2000 CC [2012] ZASCA 129; 2013 (6) SA 499
(SCA) (Caesarstone).

8 Man Truck and Bus (SA) (Pty) Lid v Dusbus Leasing CC and Others 2004 (1) SA 454 (W).

7 |bid para 33, '
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tribunal without at the same time, and in the same breath, so to speak, determining that question
or issue in a particular way, such determination, though not declared on the face of the
recorded decision, is deemed to constitute an integral part of it as effectively as if it had been
made so in express terms . . )7

On this basis the requirement of the same cause of action is satisfied if the other proceedings
involve the determination of a question that is necessary for the determination of the case in which
the plea is raised and substantially determinative of the outcome of that latter case.™

[21] Ancillary to the above, the circumstances of this matter plainly demonstrate that
the ultimate determination in the high court action will be materially influenced by the
outcome of the divorce proceedings. In the premises, there exists no proper basis to
interfere with the order staying the proceedings pending the finalisation of the divorce
action, and the appeal accordingly falls to be dismissed.

[22] The following order is made:

The appeal is dismissed with costs, inclusive of the costs of counsel on scale A.

D GR@@-COETZER

JUDGE OF THE HIGH COURT

| concur / !
ANIPA L WA
A V ¢
JJ MHLAMBI
JUDGE OF THE HIGH COURT
| concur

i

LR =
" P DAFFUE
JUDGE OF THE HIGH COURT

8 Ibid paras 20-21.
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