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Gomolemo Moshoeu
CEO of SAJEI

On behalf of SAJEI, | would like to welcome the new members
of the Newsletter Editorial Committee, they are Mr lan Cox
(Regional Magistrate) and Ms Chetna Singh (District Magistra-
te). We are looking forward to their fruitful contributions.

In the 14th edition, | indicated that SAJEI is implementing the
2022/23 Annual Training schedule. To date, 87 courses have
been conducted, thank you for your attendance. SAJEI is conti-
nuing to offer training in a hybrid format, that is, virtual training
through ZOOM platform and in-person. SAJEI| encourages you
to participate in virtual sessions. Please make use of whatever
device you have available, namely, mobile phones, laptops and
tablets and stay informed. If you are stationed in a remote area
but can connect with mobile phones, then virtual training Is a
way to go. Recently, more than 100 Magistrates attended virtual
training on GBV amendments.

It is with pleasure to announce that Chief Magistrates attended
the third Judicial Dialogue in October 2022. They are indeed
visionary leaders when it comes to judicial training. Let us com-
mend them for leading by example. Some of the topics covered
In the dialogue were judicial accountability and judicial indepen-
dence which was delivered by Judge President Selby Mbenen-
ge. Social media and the judiciary was done by Judge President
Cagney Musi. SAJEI appreciates the contributions of the Heads
of Court.

ST,

Enhancing Judicial Excellence

YEARS

2011 - 2021

FROM THE DESK OF THE CEO

In 2018, SAJEI launched a training programme named Human
Rights week. The programme takes place annually during the
first week of December. This year, it is taking place from the 30th
November 2022 to 02 December 2022. Some of the topics that
will be discussed are the impact of COVID-19 on the judiciary,
trafficking in persons, unpacking judicial stereotypes in GBV
cases, Judicial Wellness, and so on. We will be joined by Acting
Deputy President Thoba Poyo-Dlwati, Judge Vuyo Nomcembu
as well as Justice Effie Owuor, a renowned jurist from Kenya.
We are looking forward to your participation. SAJEI has incorpo-
rated Judicial Wellness in most of its in-person training program-
mes, which includes debriefing and physical activity.




Ms Jinx Bhoola
Editor-In-Chief

The President of the Republic of South Africa, President Cyril
Ramaphosa has signed into law legislation aimed at addressing
and strengthening efforts to put an end to gender-based violen-
ce. The stance taken in these amended legislations is focused
on the victims rights and whereby various opportunities are
created to combat this pandemic of gender-based violence
(GBV).

The three pieces of legislation are welcomed. The purpose of
the Criminal and Related Matters Amendment Act, 2021 (Act 12
of 2021) is to amend the Magistrates’ Courts Act, 1944, to provi-
de for the appointment of intermediaries. The Amendment Act
provides for the giving of evidence through intermediaries in
proceedings other than criminal proceedings. The intention
behind this is that in gender-based violence, the victim is usually
afraid to face her perpetrator. The use of the intermediary will
prevent victims from testifying in open court where they are
overwhelmed with fear and possible intimidation by their perpe-
trators.

What is important to note is that the intermediaries are now
sworn in by the Heads of Court regarding their relevant qualifi-
cations and competency. A comprehensive application for a
certificate of competency to appear as an intermediary is made
to the Judicial Head, who will thereafter interrogate the appli-
cants regarding their qualifications and comptence before provi-
ding them with certificates to act as intermediaries. They will be
expected to take an oath which is designed specifically for inter-
mediaries, which is cncluded in the Act.
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MESSAGE FROM THE
EDITOR-IN-CHIEF

The impact is that in GBV matters the victim can now testify and
give evidence through the audiovisual link in proceedings other
than criminal proceedings. This will mean that witnesses in the
domestic violence, maintenance, harassment, older persons
and civil matters in addition to criminal matters will have the
luxury and benefit of the use of an intermediary in court procee-
dings, under certain conditions.

The Criminal Procedure Act, 1977, also regulates the granting,
amendments and cancellation of bail. The bail amendments are
also victim-centered. The legislator has adopted a firm stance
on how to deal with bail applications involving gender-based
violence. This is a clear indication of the balancing of the victim's
rights with that of the perpetrator and encouraging Magistrates
to provide value judgments which speaks to section 1 of the
Constitution of the Republic of South Africa. We as the judiciary
can play our part in minimizing the scourge by speaking through
our judgments.

The time has come for quality judgments that addresses the
valus in terms of our constitution. Judicial officers are encoura-
ged to impose sentences that will deter the perpetrators. Let's
apply our Judicial discretions and the rule of law without fear,
favour or prejudice. Section 60(12) of the Act 12 of 2021 has
been introduced to crub Domestic Violence. An article regarding
this section can be found in this newsletter.




The Criminal Law Amendment Act, 1997, also regulates senten-
ces In respect of offences that have been committed against
vulnerable persons.

The purpose of the Criminal Law (Sexual Offences and Related
Matters) Amendment Act Amendment Act, 2021 (Act 13 of 2021)
IS to amend the Criminal Law (Sexual Offences and Related
Matters) Amendment Act, 2007, by extending the ambit of the
offence of incest, introducing a new offence of sexual intimida-
tion, substituting the phrase “a person who is mentally disabled’
‘or “persons who are mentally disabled” wherever the phrase
appears with the phrase “a person with a mental disability” or
“persons with mental disabilities.” It further regulates the inclu-
sion of particulars of persons Iin the National Register for Sex
Offenders, extending the list of persons who are to be protected
In terms of Chapter 6 of the Act. The Act extendes the list of
persons who are entitled to submit applications to the Registrar
of the National Register for Sex Offenders. The act also regula-
tes the removal of particulars of persons from the National
Register for Sex Offenders; and regulates the reporting duty of
persons who are aware that sexual offences have been commit-
ted against persons who are vulnerable, and to provide for
matters connected therewith.

The Domestic Violence Amendment Act, 2021 (Act 14 of 2021)
IS addressed by my fellow colleague and Judicial Educator,
Tracey Bossert where she provides a synopsis of the amend-
ments to the Domestic Violence Act, 1998, which relates to the
amendment and insertion of certain definitions. She will address
the provision for the manner in which acts of domestic violence
and matters related thereto, must be dealt with and the regula-
tion of protection orders in response to acts of domestic violen-
ce. Colleagues are urged to visit the website https:/www.gov.-
za/GBV to keep abreast of GBV maters and the various resour-
ces that are available. Below is a list of useful numbers obtai-
ned from the website for Judicial Officers to have readily availa-

ble.
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Magistrates are urged to pay careful attention regarding such
applications that are brought before them and scrutinize such
applications with great circumspection.

USEFUL NUMBERS TO KEEP
SAPS 10111
Emergency
Services:
Childline  South Report child abuse to Childline South Africa’s toll-free line:
Africa 0800 055 555.
GBV Command Contact the 24-hour Gender Based Violence Command
Centre Centre toll-free number 0800 428 428 to report abuse
South  African Report all cases of rape, sexual assault or any form of
Police Service violence to a local police station or call the toll-free Crime

Stop number: 086 00 10111,

Legal Aid South Call the toll-free Legal Aid Advice Line 0800 110 110 for free

Africa legal aid if you who cannot afford one

Commission for Report Gender Discrimination and Abuse: 0800 007 709
Gender Equality

South  African Call 011 877 3600 to lodge a complaint about human rights
Human  Rights violations.

Commission

Domestic Stop Women Abuse: 0800 150 150

violence

Helpline:

AIDS Helpline 0800 012 322




Judicial
}Qdumﬁon

On the aspect of judicial education, SAJEI has a vibrant pool of
facilitators who have displayed great skill and creativity in
conducting training. We have recently held a workshop for facili-
tators on “Train the Trainer” and had a fantastic group of Magis-
trates who showed great initiative, confidence and courage. Be
on the lookout for more of such trainings.

Colleagues, Judicial Education is extremely important, due to
the ever-changing ligisaltrion and innovations. The changes in
legislation is vast. We grapple with an amendment, only to find

that it is amended again. SAJEI, tries its best to keep you infor-

med of the latest in the ever-changing legislation, Case Law and
literature. You are encouraged to share your views and options
by writing articles for the newsletter. The facilitators from all the
streams are thanked for their selfless commitment to Judicial
Education.
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SAJEL: ADVANGING THE FOURTH
INDUSTRIAL REVOLUTION

SAJEI has embarked on paperless training. As a result of this initiative by the CEO, we
have elected to provide you with very interesting links that will assist you in the execu-
tion of your duties as well as topics of general interest. Access the hyperlink and it will

provide you with immediate access to the relevant journals, legislation, and articles.

Website links for South African Gov-
ernment

A guide to latest Legislation in South
African Government:;

Website links for further reading:

https://www.africa-legal.com : What's
going on legally in the rest of Africa —
commercially orientated, and special-
1zed law interests;

https://www.polity.org.za : Offers free
access to SA legislation;

https://www.withoutprejudice.co.za :
interesting articles are drawn from all
areas of practice including Civil Law,
Black empowerment, and Banking
law to name a few;

www.crimsa.ac.za : Promoting the relevance
of criminology;

https://www.saripa.co.za : South African Re-
structuring and Insolvency Practitioners;

Riots in SA: what happens under a state of
emergency declaration?;

Riots in SA: Social Media, riots and Conse-
quences;

Criminal Law (Sexual Offences and Related
Matters) Amendment Act Amendment Bill

Act 1 of 2021: Recognition of Customary
Marriages Amendment Act, 2021,

LLM Programs | Master of Laws Course
Search | LLMStudy.com: Master of Laws pro-
grammes worldwide.
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SAJEL: ADVANCING THE FOURTH
INDUSTRIAL REVOLUTION

You can also find very resourceful articles from the journals
enlisted below:

Constitutional Court Review

African Disability Rights Yearbook — -

-

African Human Rights Law Journal |NDUSTRY

African Law Eeview

De Jure Law Journal

De Rebus Law Journal

Ohiter

Fotchefstroom Electronic Law Journal

SADC Law Journal

south Africa; Law, Democracy and Development Law Joumal

Speculum Juris
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‘ NORMS & STANDARDS

4. MANAGEMENT OF JUDICIAL FUNCTIONS

The overall responsibility of managing judicial functions and for overseeing the implementation of these norms and standards vests in the Chief

Justice as Head of the Judiciary in terms of section 165(6) of the Constitution and section 8(2) of the Superior Courts Act.

The co-ordination of the judicial functions of all Magistrates Courts falling within the jurisdiction of the Division of the High Court is the
responsibility of the Judge President of that Division. The Heads of the various Courts will manage the judicial functions and ensure that all
Judicial Officers perform their judicial functions efficiently. In the case of the Magistrates' Court, the Heads, who are the Regional Court
Presidents and the Heads of the Administrative Regions will account for such management to the relevant Judge President. The President
of the Supreme Court of Appeal as well as each Judge President will account to the Chief Justice for the management of his or her court
and, in the case of Judges President, the management of the Magistrates' Courts falling within his or her jurisdiction. The Chief Justice may

designate any Judge to assist him or her in his or her judicial or leadership functions.

The list of judicial functions envisaged in section 8(6) of the Superior Courts Act (as well as section 165 of the Constitution), which Is

not exhaustive, Is set out below:

(i) Determination of sittings of the specific courts;

()  Assignment of Judicial Officers to sittings;

(i)  Assignment of cases and other judicial duties to Judicial Officers;

Iv) Determination of sitting schedules and places of sittings for Judicial Officers;

v)  Management of procedures to be adhered to in respect of:

(

(

(a) Case flow management;

(b)  The finalisation of any matter before a Judicial Officer (including any outstanding judgment, decision or order);
(

c) Recesses of Superior Courts.
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AUTOMATIC RENT INTERDICT
AND ATTACHMENT OF PROPERTY IN SECURITY OF RENT

Fi

DOWN ACROSS
1. Court establishes this in montary and territorally before hearing 1  Evidence is set out in this document in application
a matter proceedings

2. Function performed by Sheriff or Messenger Another word for trial proceedings

3. Place where legal cases are heard Type of application where Rules of Court are dispensed
4. Name of summons to attach movables for non-payment of rent with

5. Court documents must not be hand written

W N

4. Free legal representation
6. Guarantee for damages requested by Court, litigant or Sheriff 5 | jst of movable goods made by the Sheriff at tenants
7. A person who leases property premises
8. The offence of not complying with a court order 6. Common Law remedy for attachment of goods in support
9. The action of taking away goods from plaintiff's property. of rent
/. Type of goods subject to Landlords hypothec
8. Prounounced by a Court at the end of a hearing
9. An order of Court saizing specific property

10. Order prohibiting the tenant from removing movable goods
11. To disagree with and overturn a decision of a court
12. Process where affidavits are used to litigate

W




Ms Jinx Bhoola
Senior Magistrate

Section 60 of the Criminal Procedure Act 51 of 1977 (CPA)
deals with the issue of a bail application in Court. The Amend-
ment Act brought about numerous amendments to the bail
provisions in the CPA, regarding granting and cancellation of
bail since its enactment on the 5th August 2022.

Section 4 (i) of the Amendment Act substitutes section 60 (12) of
the CPA with following subsection:

“12(a) The court may make the release of an accused on bail
subject to conditions which, in the court’s opinion, are

in he interests of justice: Provided that the interests of

Justice should be interpreted to include, but not be limited

to, the safety of any person against whom the offence
In question has allegedly been committed.

“(b) If the court is satisled that the interests of justice permit the
release of an accused on bail as provided for in subsection
(1), in respect of an offence that was allegedly committed

by the accused against any person in a domestic relationship

as defined in section 1 of the Domestic Violence Act, 1998,
with the accused, and a protection order as contemplated
in that Act has not been issued against the accused, the
court must, after holding an enquiry, iIssue a protection

order referred to in section 6 of that Act against the accused,

where after the provisions of that Act shall apply.”
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GRAPPLING WITH SECTION 60(12) OF THE CRIMINAL
AND RELATED MATTERS AMENDMENT ACT 12 OF 2021

(AMENDMENT ACT)

There appears to be different interpretations on this section. The
guestion that arises is whether the bail application or the domes-
tic violence should be considered interdict first?

What we are dealing with is the balancing of the accused’s
rights against that of the complainants. We are considering
section 1 of the Constitution of the RSA. We are providing value
judgments based on human dignity, the achievement of equality
and the advancement of human rights and freedoms.

In interpreting any provision, one must consider the directive
provision of the Constitution which is section 39. Section 35 of
the Constitution deals with arrested, detained and accused

Persons.

The twist in section 60(12) and the intention of the legislator in
my opinion, is to address the issue of gender-based violence,
and simultaneously balance the rights of the accused and the
victim. It must be remembered that section 36 of the Constitu-
tion is not absolute. Both the acussed and the victims
subject to limitions in enshrined in Section 36. |





















































































