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IN THE LAND CLAIMS COURT OF SOUTH AFRICA
HELD AT RANDBURG

Case No.: LCC 762010

[nn the matter between:

TVOR LERQY PHILLIPS | Plaintiff

and

THE MINISTER OF RURAL DEVELOPMENT
AND LAND REFORM First Defendant

THE REGIONAL LAND CLAIMS COMMISSIONER

EASTERN CAPE Second Defendant
Coram : MELR AJP
Heard : 6 — 9 May 2013
Delivered : 17 May 2013
JUDGMENT
MEER AJP
Introduction

[1]  Tn December 1998 the plaintiff lodged a claim for restitution of rights in land m
respect of the farms Thibet Park 346, Otterford No 347, Portion | of Keyspoort 149 and

Remainder of Keyspoorl 149, division of Queenstown and Tarkastad, Eastern Cape (“the
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subject properties™). The basis of his claim was that he was dispossessed of rights in land as
a result of a past racial law, the Development Trust and Land Act, Act 18 of 1936 (“the
Development Act™) and thal just and equitable compensation was not received as provided

for at Section 2 of the Restitution of Land Rights Act No 22 of 1994 (“the Restitution Act™)

[2]  The plaintiff's stance was that he was dispossessed of the subject properties when they
were forcibly sold for a sum which did not constitute just and equitable compunsation to the
South African Development Trust (hereinafter “the Trust™) for incorporation into the Ciskei
Homeland after the area in which they were situated was declared to be a relcased area for
occupation of Black persons only, in terms of the Devclopment Act. The plaintift’s claim is

for equitable redress in the form of financial compensation as provided for in the Restitution

Act,

[3]  The second defendant responded to the claim only in August 2004 and inmmally
accepted it to be a valid claim. Afier protracted negotiations in November 20106 the second
defendant went so far as ro make an offer of compensation in an amount o R6,9 million,
which was rejected. No further progress was made in the matter until this Court granted a
mandamus order in August 2010 compelling the second defendant to refer the claim to Court

which she did.

[4] The subsequent refirral report dated 23 December 2010 challenged the claim on the
basis that the plaintiff had received just and equitable compensation at the time the properties
were acquired by the trust, The malter was sct down for trial in May 2013. On 25 April 2013
the second defendant delivered a notice of amendment of the referral report which challenged
the claim also for the reason (hat the plaintiff was not dispossessed of his rights in land,
contending that he voluntarily sold his farm to the Trust. Also on 25 April 2013, the first

defendant filed an amendment (to his response to the plaintif's response to the referral report)
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which similarly stated that the plaintiff freely and voluntarily offered his properties to the

trust which paid market value for them. In addition the amendment stated and 1 quote:

“The plaintiff does not fall within the category of people whose human rights were violated.
He comes from a privileged racial group (whites) which enjoyed state support and

privileges.”

|5] The plaintiff allowed the amendments but gave notice that he would scek a punitive
cost order if the merits were decided in the plaintiffs favour, contending that the late

amendment, particularly in view of established case law. was vexatious.

[6] The defendants conceded that the Development Act in terms of which the Trust
acquired the Plaintiff’s farm was a racially discriminatory law and that the establishment of
the Ciskei Homeland was a racially discriminatory practice. Their challenge to the claim at
the commencement of the hearing was on the basis that the sales were not dispossessions,
that the plaintiff does not belong to the category of persons entitled to restitution of rights in
land under the Restitution Act. and that just and equitable compensation was paid at the time
of the acquisition of the properties. It was agreed that as a preliminary issue the question of
whether there had been a dispossession would be determined. Thereafter, should the need
arise the question of whether just and equitable compensation had been puid, would be

considered.

[7] The hearing proceeded on 6 May 2013. ln heads of arpument the defendants for the
first time raised an additional defence, namely that the decision of the second defendant to
reject the plaintiff’s claim ought to have been taken on review under the Promotion of

Administrative Justice Act No 3 of 2000.
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Evidence

[8] Two witnesses testified. They were the Plaintiff. currently a farmer in the Molteno
area, Eastern Cape, aged 75, and Mr Hendrick Schalk Pienaar who was an official in the
employ of the Departmen: of Native Affairs, subsequently the Department of Co-opetation
and Development (the Department) between 1960 and 1994 and intimately involved in the
acquisition of land by ths Trust for Homeland consolidation and the procedure ancillary

thereto.

Testimony of the Plaintif

[9]  The plamiff was born in 1935 on one of the subject properties which had been in his
family since 1891, belonging variously to his forbears, o his father and then to him. The
plaintiff took transfer of the subject properties on 26 July 1975 and farmed the properties as
part of a farming business with his brothers, the Philip Brothers Partnership. Farms belonging
10 his 3 brothers also formed part of the business. The plaintiff described the business as a
farming unit second to none comprising ten thousand sheep, a thousand ca tle, race horses
and dorper sheep. The plaintiff was responsible for the finances and the fatlening of the stock.

The annual turnover of the business was between 6 and 10 million rand.

1107 In 1975 the plaimiff heard from farmers in the area that the subjcct propertics were
going to be acquired by the state for incorporation into the Ciskei homeland. The plaintiff
received a letter dated 2 March 1977 from the Secretary for Bantu Administration and
Development informing him that his properties would be valued, which they were on 4 April
1977 by State valuer Prinsloo. Prinsloo told the plaintiff that the subject properties were
going to be taken over by the Trust for use by emerging farmers, He also lold the plaintiff
that if he did not sell to the Trust he would be placed at the back of the queue of sellers or the

subject properties would be expropriated. The plaintiff accepted that this was inevitable.
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Prinsloo invited the plaintiff to submit his own valuation of the subject properties, which he
did. In 2 memorandum dated 29 April 1977 the plaintiff fixed a value of R895.336,75 on the

subject properties. Therein the plainti{l stated and [ quotc:

“Having to sell my farm propertics has come as a tremendous shock to me.....| have very little

hope of buying farm properties equal to mine in quality.”

[11]  The plaintiff's valuation came to naught and the plaintiff was never shown Prinsloo's
valuation. On the basis of the valuations procurcd by the state the plaintiff was offered the
sum ol R475 700 for the subject properties. This was made to him in 2 letters. one in respect
of Thibet Park and Otterford dated 27 July 1977 offering R321 500, and a second letter
dated 2 November 1977 for the two Keyspoort farms offering R154 100. Sixty percent of
the purchase price was to be paid in government bonds. and forty percent in cash. The
plaintitt accepted the offers (for the first two farms on 5 August 1977 and the latter two farms
on 15 November 1977). He was at pains to point out that he was extremely unhappy but had
no option but to accept en the advice of his atlorney, given that his propcrtics had been
earmarked for acquisition by the state. His attorney had advised him against mounting a legal
challenge against the acquisition as this would be a costly exercise. Dispelling any notion that
he was a willing seller, the plaintiff said he would never have sold his farms, under any
circumstances. This was nol challenged in cross cxamination. He said and 1 quote “1 was in as

good a business as 1 could have been in a farming set up.”

[12]  With palpable emotion, the plantiff spoke of the trauma he endured in having to leave
his Farms, his home and the family partnership which had to come to an end a- a result of the
acquisition of the subject properties by the trust. Leaving his brothers, he relocated to the
Molteno area where, with the proceeds of the sale of the subject properties, he purchased a

Farm and began the difficult task of starting afresh. During cross examination the plaintift was
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adamant that the fact that he did not protest by letter or otherwise against the acquisition of
the subject properties or rgject the price offered, did not indicate he was a willing seller. He
said several times he was not happy but aceepted there was nothing he could do. If he did not
accept the offer, he repeated, be would have gone to the back of the queue of sellers or the
subject properties would have been expropriated. He denied that the fact that he had
conveved 1o the State thal the Keyspoort farms could not operate as an econcmic unit if they
were not purchased with the other two farms, made him a willing seller. H.: denied that he
was a privileged White person who had not been dispossessed, saying being lorced to sell his
{arm was no privilege and that he was not helped in locating another property on which to

start up again.

[13] ©On 23 September 1977 as per the publication in Government Gazette 5745 of that
date, the farms Thibet Park and Otterford were declared to be in released area 72, in terms of
Section 2 (4) of the Bantu Trust and Land Act 1936 (Act 18 of 1936). On 24 November 1977
Thibet park and Otterford were transferred to the Trust and on 3 February 1978 the Keyspoort
farms were so transferred. On 27 September 1983 by proclamation in Government Gazette
9942 the Keyspoori farms were declared to be in released area 82. Thibet Park and Otterford
were transferred to the then Republic of Ciskei by Proclamation 243 of 1981. The Keyspoort

farms were so transferred by Proclamation 101 of 1987,

|14]  According to the plaintifl- aller the acquisitions by the Trust, only the farm Keyspoort
was used to settle emerging farmers, the stated purpose for the acquisition of the subject
properties. The other farms were converted into a game farm, the plaintiff's home being used

as a lodge.
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Testimony of Hendrick Hehalk Pienaar

[15|  During his 35 years in the Jand acquisition section of the Department Mr Pienaar
worked closely with the Minister and Deputy Minister and was thus well acquainted with
decisions taken at Cabimnzt level regarding the consolidation of the Ciskei Homeland and the
progedure and policy that was followed in acquiring land for that purpose. Mr Pienaar was
personally involved in the purchase of farms in the area where the subjec! properties were
situated. He explained that the farms were purchased to avert a crisis created by the influx to
the Ciskei of emerging farmers who did not want 10 settle in the Transkel. A decision was
taken to settle them in the area. Due to the situation the declaration of farms as released areas

was pushed through with some haste and urgency.

[16] The process of acquisition by the Trust began with the State obtaining valuations of
farms to be purchased. The owner was usually requested to indicate at what price he would
be prepared to sell, as also occurred with the plaintiff 1t was however firm policy not to offer
the owner more that his indicated price, irrespective of the State valuation. This evidence was
naot challenged. Mr Pienaar explaincd that after the valuations of the subject properties had
been approved, the Minister accepted a recomnmendation that the propertius be purchased for
a total amount of R#35 712.00 { the land value plus improvements) plus 10% up 10 a
maximum of R40 000,00 for loss and convenience, giving a rounded off total of R475

700.00, the total amount eventually paid to the plaintifl.

[17] Unchallenged also was the following account by Pienaar of the “hullying” tactics
employed by the State in securing the sales of farms to the Trust for incorporation into the
Homelands. If an offer was not acceptable to an OwWner, the strategry vmployed, explained
Pienaar, was to place such owner at the back of the queue of those to whom oflers would be

made or threaten them with expropriation. Such a person would find himself isolated once
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surrounding landowners had sold, and this would “soften him up”. Those who refused otfers
by the State would end up having their land expropriated. Landowners would zlso be warned
that they could receive a lower price upon expropriation if they did not accept an offer to
putchase. Due to budgerary constraints, owners werc paid a substantial portion of the

purchase price in government bonds and not in cash.

|18]  Further unchallenged was the following testimony by Pienaar: landowncrs could
lcgally challenge the Department on the amount of compensation offered. but if an owner
could not afford the cost of such a legal challenge, landowners had no option but to sell at the
price oflered. Cxpropriation cases were 4lso notoriously expensive and drawn out, sometimes
taking as long as ten years. According to Pienaar once an area Was earmarked for
consolidation into a Homeland. there would effectively be only one buyer, namely the Trust.
This effectively froze the property market and further sales in the area. [t was also the
Department's  policy that if the proposed boundary of a Homeland would divide an
economical unit in two, both portions of such unit would be purchased tfor consolidation
purposes. The Keyspoort farms which bordered the released farms. Thibet Park and

Otterford, were acquired under Gection 10 of the Development Act for this renson.

[19]  The sale of farms like that of the plaintifl's could not, said Mr Pienaar. be regarded as
willing sales for they oceurred under compulsion and the threat of eventual expropriation.
When it was put to Mr Pienaar during cross- examination that the plaintiff regarded himself
as a seller, Pienaar replied that he was of course a seller, but that he had no choice other than
to sell as he was in a released area. Ho also refuied the attempts n cross- examination to
show that the plaintiff received more than he would have reccived in a normal sale, because
of the addition of an amount in respect of solatium. Pienaar pointed out that loss and solatinm

would not have been added by the State had this been a voluntary sale. The sales were in his
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view lorced sales under duress. The fact that an owner accepted an offer did not detract from

this.

Assessment of Witnesses for the Plaintiff

(20]  The Plaintiff and Mr Pienaar struck the Court as competent, reliable and credible
wilnesses. Their versions as is evident from the above accounts withstood cross- examination,
They corroborated one another that the acquisition of the subject properties by the Trust arose
out of a forced sale under threat ol expropriation. The plaintiff's evidence remained the same
during evidence n chief and cross examination even though he added certain aspects during
cross examination when recalling what the valuer Prinsloo had relayed to him about the
consequences ol not accepting the offer to purchase by the State. As no withesses were called
by the defendants. no evidence was led in support of their stance that there was no
dispossession but that the sale of the subject propertics was entered into freely and voluntary.
Nor was any evidence led in rebuttal of the evidence of plaintiff and Pienaar that the

acquisitions were forced sales under threat of expropriation.

[21]  Before going on to consider whether in the light of the evidence ihere was a
dispossession of rights in land as contemplated in the Restitution Act, it is necessary to
consider the other two defences raised by the detendants. The first of these is that the planti{f
as a Whate person is excluded from claiming restitution of rights in land. The second defence
is that the decision ol the second defendant ought to have been taken on review under the

Promotion of Administrative Justice Act No 3 of 2000.
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Is the Plaintiff excluded as a claimant under the Restitution Act?

[22] Mr Notshe for the defendants called for a purposive interpretation of the Constitution
and the Restitution Act to exclude White persons like the plaintiff as beneficiaries of rights in

land under the Restitution Act. He developed this argument as follows.

[23] Section 25 (7) of the Constitution, which is mirrored in the Restitution Act, provides
that a person or community dispossessed after 19 June 1913 1s entitled to restitution of rights
in land. The date 19 June 1913, is significant as it was the date on which the notorious Native
Land Act No 27 of 1913 came into operation, an Act which condemncd the African
population to own only 7% of the country's land. This being so, and the fact that the
Constitution and Restitution Act refer to the 1913 date, his argument continued, indicates that
the Constilution and the Restitution Act intended to remedy the past injustices committed
upon African persons whose rights were taken away by the 1913 land Act. It was
accordingly this category of persons that was contemplated by the legislature as being

heneficiarics under the Restitution Act,

[24] The refercnce to the 1913 date, he submitted was meant to agsist in the achievement
of equality. Africans, he pointed out, could not own land outside the scheduled areas.
whereas Whites could own land anywhere. In addition he submitted, the vietims of the 1913
Land Act unlike the plaintiff were not given compensation, nor did they have the right to
challenge the Act. Both the 1913 and 1936 Land Acts, he submitted, were skewed in the
plaintiffs favour. The lafter Act, he submitted, provided that no land could be added to
released land except with the consent of the owner. [t also enabled owners to request the
Trust to buy adjacent land. Mr Notshe contended that the exclusion of White persons from

benefitiing under the Restilution Act would, in all the circumstances. constitute fair
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discrimination and would not offend against the equality clause at Section 9 of the

Constitution.

[25] It is undoubtedly so that Black African people bore the brunt of injustice under
repressive apartheid legislation including the 1913 and 1936 Land Acts. It is also the case that
their human rights and dignity were violated incornparably with any other group by the
apartheid legal machinery and in particular under the 1913 and 1936 Land Acts. The
devastating effects of the 1913 Land Act were aptly recorded by this Court in Minister of
Land Affairs v Slamdien 1999 (4) BCLR 413 LCC al 425 paragraph 18 as follows by Dodsou

J (as he then was):

“yg cffect is described in The Surplus People: Forced Removals in South Africa: ' this Act
was one of the most important pieces of legislation of the first Union government. It has
shaped land policies in this country ever since. What it did was to take the different African
reserve systems in each province and make them the basis of the Union's subsequent native
policy. It made the reserves the only areas where Africans could lawfully acquire land....
Afiicans were no longer allowed to buy land outside the proclaimed boundaries of the
rescrves. Nor were they to be allowed to rent such land in the future [except in the Cape until
1936.] Those Africans who were already renting white-owned land ......were to be phased out
aver time. In future Africans would only be allowed to live on white-owned land if they were

labour tenants or full-time wage workers. Otherwise their place was in the reserves.”

[26] At paragraph 29, commenting on the following extract from the preamble to the
Restitution Act, “And whereas legislative measures designed to protect or advance persons,
disadvantaged by unfair discrimination may be taken to promate the achieving of equality,” Dodson
J (as he then was) stated: “That in my view points to the category of persons who are meant

to be the primary (though not exclusive) beneficiaries of the restilution proces:™.
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‘That must indeed be so. For nowhere it the Constitution o the Restitution Act 1s it stated that
any category of persons is 1o be excluded from the ambit of restitution. On the contrary the
Constitution and the Restitution Act are inclusive documents imbued respectively with the
athos of humanity, motality and restorative justice, documents whose purview in seeking to
move bevond a racially divisive past, are inclustve of all South Africans regardless of the
extent 1o which they were discriminated against. Their spitit emphasise a shift 1rom
confrontation to reconciliation. Sce S v Makwanyane and Another 1995 (3} 8A 391 CCat

paragraph 38

[27] In Department of Land Affairs v Witz: in re various porfions of Grassy Park 2006 (1)
SA 866(1.CC) when facer] with a similar argument in respect of a White claimant this Court

said the following at paragraph 30:

| am mindful of the fact that the respondent and his predecessors do not fit the profile of
persons usually associated with dispossessions 1 this country. The victims of dispossessions
and forced removals in South Africa were mostly the poor and disadvantaged. Whilst they are

acknowledged in the preamble to the Act, ihe relevant part of which states:

'And whereas legislative measures designed to protect or advance persons, of categories of

persons, disadvantaged by unfair discrimination may be taken to promole the achigving of
equality’,
there is mothing to sugpest that persons beyond this category cannot claim restitution. This
was succinctly alluded to by Dodson [ in Minisier of Land Affairs and Another v Slamdien
aned Others 1999 1 All SA 608 (LCC) where he commented as follows on this excerpt from
the preamble:

“That, in my View. points to the category of persons who are meant to be the primary (though

not exclusive) beneficiaries of the restitution process.
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Anomalous though it may appear to some, persons of means are not excluded from the Act.

Had Parliament intended their exclusion it would have said so expressly”
These words resonate in the instant case.

[28] Likewise in Randall and Another v Minisier of Land Affairs; Knott and Another v
Minister of Land Affairs 2006 (3) SA 216 LOC when faced with an argument that it would go
against the purpose of the Restitution Act to categorise the claimants as dispossessed persons
entitled to restitution of rights in land, as the Restitution Act did not contemplate privileged
White persons of means being included amongst the dispossessed, this Court stated at

paragraph [45]:

“  parliament in its wisdom chose not to exclude White persons of means (or indeed any
persons of mecans) as beneficiaries under the Restitution Act. It is not the 1unction of this
Court to "legislate” their exclusion and it would certainly ill behove it so to do. [t must also be
nated that an exclusion of this nature would go against the tenor of the Constitution and the

Restitution Act, both of which seek to eradicate discrimination.
These words also resonate with the case at hand.

[29] The interpretation called for by Mr Notshe would requite me to traverse into the realm
of the legislature and legislate the exclusion of While persons and indeed other categories of
persons who were not victims of the 1913 Land Act. under the guise of purposive legal
interpretation. This [ cannot do for it would offend against the doctrine of separation of
powers, a hallmark of our democracy. It would offend also against the equality clause at
section O of the Constitution and the provisions of section 33 (f) of the Restitution Act which

enjoins this Court to have regard to the spirit and objects of the Conslitution.! The

' In SADC (T) Case No 2/2007. Camphetl and Cthers v Republic of Zimbabwe heard belore the Southern
Aftican Development Community (SADC) Tribunal. Windhock, Namibia, it was emphasised at page 45 that
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interpretation called for would have the extraordinary result that the thousands of vietims of
spatial apartheid under the Group Arcas Act, No 41 of 1950, the communities of District
5ix, Sophiatown and Cato Manor, to name a few, many of whom were Black Africans, would
be barred from restitution of rights in land. Also barred would be the many persons, some of
whom were Black Africans, who lost their land to released areas under apartheid. This could
never have been the intention of the legislature. I can find no justification in view of all of
the above for acceding to the interpretation called for by Mr Notshe. | accordingly find that

the Restitution Act does not exclude the claimant from claiming restitution of ri ghts in land.

Review Argument

[301  In argument for the first time, the defendants raised the further defence that the second
defendant's decision to reject the plaintiff's claim was an administrative decision and ought to
have been taken on review under the Promotion of Administrative Justice Act No 3 of 2000,
As long as the decision when viewed objectively is rational, it was submitied, the Court
should not intervene. Mr Favenga for the plamtiff. whilst objecting to the fact that this
defence had not been pleaded, did not apply for its striking, and submitted a short note in

response,

[31]  The review arpument is without merit for two reasons. Firstly, as aptly pointed out by
Mr Havenga, the second defendant tock no decision to reject the plaintiff's claim. On the
contrary she accepted the claim as valid in terms of Section 11 (1) of the Restitution Act in
writing in August 2004, published a notice of acceptance of the claim in the Governmen

Gazette in August 2005 and even offered R6,9 million in settlement. The second defendant

discrimination is outlawed in International Law with reference to the United Nations and A frican Charters, This
was said in the context of a finding that farms belonging to White farmers were effectively expropriated without
compensation by the Government of Zimbabwe,
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only placed issues in dispute pertaining to the claim in pleadings in 2010 and again shortly
before the trial in April 2013. These were not decisions that can be taken on review
Secondly, the review argument must be rejected for the reason that it 13 trite that a Regional
Land Claims Commissioner does not have the power to adjudicate or take decisions on the
merits of a claim. See Farjas (Pty) Lid v Regional Land Claims Commissioner, Kwa Zulu
Natal 1998 (2) SA 900 (1.CC) at paragraph {41]; Gamevest (Pty) Lid v Regional Land Claims
Commissioner, Northern Province 2003 (1) SA 373 (S5CA) paragraphs [28] and [29];

Mahlangu NQO v Minister of Land Affairs and QOthers 2005 (1) $A 451 5CA at paragraph [13].

[32] In Gamevest supra it was held that only claims that are without substanc. or patently
bogus may be rejected by the Commssioner. All other claims have to be investigated and. if
not settled, referred to the Court for adjudication. The second detendant therefore could not

have taken a reviewable decizion to reject the plaintiff's claim on the merits.

Was the Plaintiff dispossessed of rights in land in respect of the subject properties?

[33] There is a long line of cascs starting with Dulabh and Another v Departrment of Land
Affairs 1997 (4) SA 1108 (1.CC) which comprehensively analyse the concept of dispossession
and forced sales within the context of the Restitution Act. See Minister of Lund Affairs v
Slamdien 1999 (4) BCLR 413 (LCC); Local Trusiee of the Brownlee Congregational Church
and Another v Goldacre and Another LCC 21/1997; Blaauwherg Municipality v Bekker and
Orhers [1998] 1 All SA LCC; Hermanus v Department of Land Affairs [2000] 4 All SA 499
(LCQC): Kanbaran Pillay v Tavlor Burke Projecis and Others LCC 119/1999 Desai v the
Registrar of Deeds PMB and Three Others LCC 19/2009; Abrahams v Allie NO and Oihers
2004 (4) SA 534 (SCA). Allie NO and Another v Department of Land Affairs
ZALCC/2002/50, Pillay and Others Concerning sub 9 of lot 2369 Westville (1LCC1/99) 2004

ZALCC: Department of Land Affairs v Witiz 2006 (1} SA 86 (LCC); Randall and Another v
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Minister of Land Affairs: Knott and Another v Minister of Land Affairs 2006 (3) SA 216

(1L.CC), The Regicma[ Land Claims (‘ommissioner and 2 Others 'V Jazz Spiril and 3 Others
LCC 26/201 (.

These cases make clear that & deptivation of ownership which is prompted by a racial law of
which has as its rool cause 8 racial law 15 @ forced sale and consequently @ dispossession.
The cases acknowledge that if. but for a racial discriminatory law a seller would not have

sold, then the sale is a foreed one. ‘precipitate:d by the racially discriminatory 1aw and a

dispossession as contemplated at Section 2 of the Restitution Act occurred.

\34] The current €ase falls squarely 100 this mould of cases. In fact the facts and
circumstances of the sale in this case bear an ancanny resemblance 10 ‘hose in the cas€ of
Randall supra. and the more recent case of Hoogenboezem v Minister of Rural Developmenl
and Land Affairs anid Another LCC 65/08 decided onl 0 April 2013, in which Mt Pienaat also
{estified. In these cases 100, sales of farms Wel€ prompted once the land was declared to be

releascd arcas by thz Development Act for jncorporation into a Homeland.

(351 The evidence in this case makes clear that but for the decisions and subsequent
proclamations gnder the Development Act declaring the subject praperties to be in a released
area, the plaintiff would not have sold. The decisions m tCrms of the Development Act
prompted the sale. The fact that the plaintiff was forced to support the sale of Keyspoort
which would be left an uneconomical unit on its own, does not defract from the fact that but
{or the decision under ihe Development Act, he would not have sold. For the evidence makes

clear that the Keyspoort farms had to be sold with the other two farme.

[36] InAbrahamy Allic supra the Supreme Court of Appeal rejected the State’s argument

that the seller’s willingness to co-operate 1n & sale was evidence of a willing sale, stating at

paragraph i12]:
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“Nor is Mahatey’s apparent willingness to co-operate of any significance. Onee he realised
he would have to part with the property he had little choice other than to sell or wait for the
property to be expropriated. His professed willingness is consistent with no more than an

attempt to gain the goodwill of the Department and possibly obtain a better price™.

The Court also held at paragraph 11, that a forceful removal is not a prerequisite for
dispossession. There must be some “outside agency™ or “some element of compulsion™. The
element of compulsion was described at 1118B to 1120E with reference to Dullabh supra as
“an element of compulsion of such a nature that without it there would have been no sale™.
Both an outside agency and an element of compulsion were present in the acquisition of the
subject properties by the Trust. The deprivation of ownership was prompted by a racial law.
the root cause of the forced sale. In the circumstances the plaintiff was dispossessed of a

right in land as contemplated in the Restitution Act.

Costs

[37]  The general approach to costs orders in Constitutional matters as confirmed by the
Constitutional Court in Biowatch Trust v Registrar Genetics Resources and Others 2009 (6)
232 (CC). namely that in litigation between the Government and a private party seeking to
assert & constitutional right, 1f the Government loses. it should pay the costs of the other side,
is applicable in Restilution cases. This is because litigation concerning restitution of rights in
land falls within the genre of constitutional litigation and is apainst the State. See

Hoogenboezem supra paragraphs 16 and 17 and the cases reforred 1o therein.

[38] For the defendants it was argued that costs should be reserved unti] after a determination
on whether the plaintiff had received just and equitable compensation. The fact that the
plaintiff must still prove that just and equitable compensation was nol received upon

dispossession is nol in my view a reason to rteserve the costs of the preliminary discreet
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hearing that has taken place on dispossession. This is especially so because of the stark
similarities hetween this matter and the matters of Hoogenboezem and Randall supra in
which, as is evident, the first defendant was also a party, as was the relevant Regional Land
Claims Commissioner. At a pre-trial conference before this hearing, Counsel for the
defendants was specifically apprised of the Court's finding in Randall that therz had been a
dispossession and the concession of the First Respondent in Hoogenboezem 1o this effect

after similar evidence was presented.

|39]  The same Mr Pienaar gave very similar testimony in Randall and Hoogenboezem
supra to his testimony before us concerning the context in which the sales occurred after
farms like the plaintiff’s were earmarked for acquisition by the Trust. Primarily on the basis
of Pienaar's testimony the first defendant (who was also first defendant in that case), but a
month ago conceded there had been a disposscssion. The defendants were forewarned that
Mr Pienaar would be giving very similar evidence in this case on receipt ol a summary
thereof before the hearing. In the light of the first defendant's concession in /inogenhozem
supra | asked his counsel lo explain the first defendant's cunous about turn a month later in
the present case, the similarities of which arc so apparent. Whilst Mr Notshe conceded that
there were no exceptional factual features which rendered this matter distinguishable from
Hoogenhoezem supra, 1 was presented with the astounding explanation that the different
approach adopted in this case was on the instruction of the Eastern Cape Regional Land
Claims Commissioner, whilst the approach in Heogenboezem supra was on the instruction of
the Commissioner for Limpopo. The first defendant. it was submitted, was guided by these
different approaches. T express my concern that there exist such regional divergences which
can advantage a claimant in onc province and disadvaniage a similar claimant with an almost
identical claim in another province, with little regard 1o legal precedent. Such .m approach

flies in the face of the guarantee at Section 9 (1) of the Constitution to equality before the law
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and o equal protection and benefit thereof. I express my even greater concern rhat the first

respondent can be so guided.

[40] The defendants' continued opposition on the issue of dispossession was in the
circumstances, unworthy, Their stance in persisting with the argument that the Restilution Act
was not intended to give relief to White persons in total disregard of precedent to the
contrary, of which they were apprised, ran the risk of a punitive cost order.  This was
exacerbated by the late stage at which this point was raised for the first time, moreso after a
considerable sum of money had been offered to the plainitit in scttlement of his claim. [t ¢can
be said that the concession on the merits ought to have been made without the necessity of
the plaintiff having to incur the costs and trauma occasioned by the hearing. The defendants
were given notice that the plaintiff would seek attorney clicnt costs and for the reasons stated
above | am of the view thar given their unworthy conduct. such costs are justified at the
completion of the preliminary hearing on disposscssion. See Hamza v Bailen 1949 (1) 8A
993 C at 1003. See also Sing# and Others v North Central and South Central Local Councils
and Others 1999 (1) All SA 350 (LCC) at paragraph [123]; Mothlaudi and Another v
Rossouw and Others 2001 (4) All SA 334 (LCC) at paragraph [47]. T accordingly granted the

lollowing order at the conclusion of the hearing. the reasons for which have now been

furnished:
[41] Order
1. The Plaintiff was dispossessed of rights in land under the Restitution of l_and Rights

Act No 22 of 1994 in respect of the farms Thibet Park 346, Otterford No 347, Portion
1 of Keyspoort 149, and the Remainder of Keyspoort 149, situated in the division of

Queenstown and Tarkastad, Eastern Cape.
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Z. The First and Second Defendents are ordered jointly and severslly to pay the
plaintiff's costs in Tespect of the hearing on the issue of dispossession on the scale as
hetween attorney and client. Such costs shall be in respect of two eounsc] only, and

shall be inclusive of:
91  the necessary and reasonable costs in obtaining historical docurents;

; 59  the necessary and reasomable mravelling end accommodalion cOSLS and

qualifying fees and expenses of expert witnoss Mr Pienaar,
73 the costs of the first four days of the trial.

The determination of the issue of just and equitgble compensation is postponed 10 a

Lad

date to be determined with the Repistrar.

Y § MEER
Acting Judge President

Land Claims Court

I ggrec and it i5 50 ordered.

Assessor
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