IN THE LAND CLAIMS COURT OF SOUTH AFRICA

HELD IN RANDBURG

CASE NUMBER: LCC: 199/2010

Decided on: 5 March 2013

In the case of:

REPORT MGEMA 1% Applicant
XOLANI MNTWAPI 2" Applicant
PHELIWE MGEMA 3" Applicant
NOKUKU MGEMA 4" Applicant
NOMHLOPE MGEMA 5" Applicant
WEDRIDGE MGEMA 6" Applicant
NGXEKE MGEMA 7" Applicant
NTIMBIZANELE MGEMA 8" Applicant
XOLISA MGEMA 9™ Applicant
ZULILE MGEMA 10" Applicant
ZANELE MGEMA 11" Applicant
and

MARIUS POTGEITER Respondent



JUDGMENT

SIDLOVA AJ:

Introduction

[1] This application was launched as an urgent application on an ex parte basis on 3
November 2010; directives in terms of rule 34 (3) (b) of the Land Claims Court Rules* were
issued to the applicants and an interim order awarding the prayers sought pending the

finalisation of the matter was granted.

[2] The relief sought by applicants is an order interdicting and restraining the respondent
from evicting or threatening to evict the applicants and their family members from the farm
N’dima in the district of Komga, Eastern Cape. Additionally, an order to direct the
respondent to return their cattle pending the outcome of the High Court review proceedings
instituted in Grahamstown under case number 2897/2010. Finally, an order interdicting and
restraining the respondent from imposing new or amended conditions of residence contrary
to those in place at the time the respondent purchased the farm pending the finalisation of

mediation or arbitration proceedings, that they propose to initiate.

[3] The respondent opposed the application and in turn launched a counter application
seeking an order to compel the applicants to provide the identities of persons claiming to be
occupiers in terms of the Extension of Security of Tenure Act? (hereinafter ESTA); the
particulars of persons who might comply with section 8(4) of ESTA, the factual basis upon

which such individuals claim rights; details of all dependants; details of the manner in which

! Land Claims Court Rules, Government Notice 300 in Government Gazette 17804 of 21 February 1997
2
Act 62 of 1997
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the individuals have acquired consent to reside on the land or to exercise other rights, the
nature and extent of grazing and cropping rights. Additionally, the respondent is seeking an
order that he is entitled to serve upon each head of the house a notice requiring them to
furnish the above details; an order that the applicants pay the respondent a sum of

R13 280.00; and an order that the applicants remove their cattle to the camp designated by
the respondent. The applicants oppose the counter application.

Parties

[4]  The 1% applicant is Report Mgema an adult resident on the farm N’dima in the district
of Komga, Eastern Cape (hereinafter the farm).

The 2" applicant is Xolani Mntwapi an adult resident on the farm.

The 3" applicant is Pheliwe Mgema an adult resident on the farm.

The 4™ applicant is Nokuku Mgema an adult resident on the farm.

The 5" applicant is Nomhlope Mgema an adult resident on the farm.
The 6" applicant is Wedridge Mgema an adult resident on the farm.
The 7" applicant is Ngxeke Mgema an adult resident on the farm.

The 8" applicant is Ntombizanele Mgema an adult resident on the farm.
The 9" applicant is XolisaMgema an adult resident on the farm.

The 10" applicant is Zulile Mgema an adult resident on the farm.

The 11" applicant is Zanele Mgema an adult resident on the farm.

[5] The respondent is Marcus Potgeiter who is a 50% shareholder of the N’dimba Cattle
Company (hereinafter the company), with the remaining 50% being held by Robert Anthony
Cawthorn. The Company is the registered owner of the farm, and the respondent is the person

in charge of the farm.
Background Facts

[6] This matter fist came before this Court as an urgent application before Bam JP. After

the death of the Honourable Judge President, the matter was allocated to myself. In the time
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period since the institution of the application and the hearing, the matter transformed and
such will be discussed in the course of the judgment.

[7] At the institution of the application the applicants alleged in their founding affidavit
that there has been an ongoing dispute between them and the previous owners of the farm.
The object of the dispute was the number of cattle the applicants were permitted to graze. The
previous owner, Patrick Bailey, caused their cattle to be impounded and on 7 May 2010. The
applicants launched an application against the previous owner of the farm in the Magistrate’s
Court for a mandament van spolie regarding their cattle. An order was granted in their favour.
Following the granting of this order Patrick Bailey took the matter under review at the High
Court in proceedings which have yet to be finalised.

[8] The applicants allege that they are occupiers in terms of ESTA, they are all
unemployed and or indigent. They use their cattle and subsistence farming as a source of their
livelihood. The applicants contend that they have historically lived and worked on the farm
and, notwithstanding the issues with the cattle, they and the previous owner Patrick Bailey
had a peaceful co-existence. However, it is alleged that things took a turn for the worse when
the respondent became the new owner of the farm. They allege that the respondent acted
illegally by attempting to impose farm rules which were unilaterally decided upon®. On 2
November 2010, it is alleged that the respondent held a meeting whereby he dictated the new
rules of the farm and threatened that anyone who failed to comply with them will be evicted.
The applicants suggested a process of mediation to discuss the new rules which suggestion
was rejected. Following this the respondent allegedly without notice caused their cattle to be
impounded and the third applicant to be arrested for trespassing. The applicants allege they

have met all the requirements for an interdict.

[9] The respondent raised two points in limine, firstly, that the applicant failed to join the
company to the proceedings and as the owner, it has an interest in the matter. Secondly, that
there were procedural irregularities with regard to the alleged urgency and relief that was

sought without notice being given to the respondent.

[10]  The company conducts farming operations on the property with stud Simbra cattle
which can sell for as much as R100 000. As a commercial farming enterprise the respondent

must ensure that his cattle are kept safe from contagious diseases. The respondent alleges that

® The rules are provided for on pages 14-18 of the pleadings (a-0)
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all measures taken are control measures implemented due to the chaotic situation on the farm.
It is alleged that they were discussed with the applicants and applicants were invited to give
suggestions as was indicated by correspondence. Applicants failed to do that and the
measures were thus implemented. Additionally the respondent alleges that the measures are
in accordance with the Agri SA farm protocol which he is required to adhere to.

[11]  As with regard to the impounding of cattle, the respondent alleges that such was done
in accordance with section 7 (1) of ESTA ample notice was given to the applicants to remove
their cattle from a particular grazing camp, they failed to do so and 100 hours after the notice

was issued the respondent caused the cattle to be impounded.

Counter Application

[12] The respondent (applicant in the counter application) is seeking an order tocompelling

the applicants to disclose of the following:

12.1. Identities of all persons who claim to be occupiers

12.2. Particulars of such persons to enable him, to determine occupiers in terms of
section 8 (4) of ESTA.

12.3. Factual basis upon which rights are claimed and the nature and extent of such rights
and the manner in which they were acquired.

12.4. Details of all the dependants

12.5. The manner in which the individuals concerned claim to have acquired consent to
reside on the land or to exercise other rights and where such consent was founded
upon employment the reason it is contended that such consent still exists.

12.6. If rights are claimed in respect of grazing of cattle, the nature and extent of such
rights and the manner in which they were acquired.

12.7. If rights are claimed in respect of harvesting crops the nature and extent of such

rights and the manner in which they were acquired.

[13] The respondent has alleged that as the applicants are uncooperative he has been
unable to establish the above and cannot give due regard to such rights as he does not know
what they are and their extent. An agreement was reached between the parties regarding this

prayer of the counter application and thus it has already been disposed of.

[14] The respondent incurred costs of R13 280.00 transporting and impounding cattle

belonging to the applicants. In accordance with the interim order such cattle was returned to
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the farm. The respondent, who alleges he acted in accordance with ESTA when impounding
the cattle, is claiming the costs he incurred. The applicants oppose the counter application.

Issues Raised

[15] The following issues have been identified from the parties’ oral and written

arguments. They will be divided into preliminary points in limine and main issues.
[16] The following was raised in limine

16.1. Non-joinder of the company.
16.2. The procedural irregularity

[17] With regard to the main issues the events have somewhat overtaken the facts that
were initially presented and the issue with regard to cattle and mediation have become moot
as the cattle have been sold and the applicants are no longer willing to engage in mediation or

arbitration.
[18] The following is common cause

18.1. The applicants reside on the farm.

18.2. There were disputes with the previous owners of the farm regarding cattle.

18.3. The respondent implemented or is attempting to implement new rules/measures on
the farm in terms of the Agri SA protocol.

18.4.In accordance with these new measures third applicant was arrested for trespassing.

18.5.The applicants’ cattle were impounded.

[19] The following is in dispute:

19.1. Whether the applicants are occupiers as defined by section 1 of ESTA.

19.2. Whether the applicants were lawfully denied the rights afforded to ‘occupiers’ in
terms of section 6 of ESTA.

19.3. Whether the respondent acted contrary to section 7 of ESTA in causing the cattle of
applicants to be impounded.

19.4. Whether the respondent is entitled to claim an amount of R13 280.00.
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Points in limine

Non-joinder of the company

[20]  The respondent contends that the failure to join the company to the proceedings is an
irregularity as a party that will be affected by proceedings is not joined. The applicants argue
that the respondent as the person in charge is the proper party to be involved in litigation. In
any event they raised no objection to the joinder of the company.

[20] Sections 5, 6 and 7 of ESTA all refer to the owner or the person in charge. The
applicants argue that the rights and duties envisioned in these sections can be exercised
against either an owner or a person charge. | agree with this argument because the legislator
chose to include a person in charge to ensure that such persons could not violate such rights
and hide behind the pretext that they were not the owners and litigation could not be brought
against them.

[21] It was held in Dlamini and Another v Joosten and Others 2006 (3) SA 342 (SCA) with
regard to burial rights provided for in section 6 (2) (dA) that:

“Such right is in principle registrable in a Deeds Registry because it constitutes a
‘burden on the land by reducing the owner’s right of ownership of the land and binds
the successors in title. The burial right is in the nature of a personal servitude which
the occupier has over the property on which he possesses at death of a family member

who at the time of the death was residing on the land. These rights are claimable

against the owners of the registered land only.”

The Supreme Court found that, because of the nature of the burial right it could only be
claimed only against the registered owner. In casu the rights being claimed are not of such a
nature and cannot be registered against the land. The rights being enforced are of a personal
nature in terms of Section 6 and 7 of ESTA. Such rights can be exercised against the person
in charge who can cause cattle to be impounded and impose conditions of residence as is seen
in this case. | see no reason why owner must be joined when the person in charge is the party
responsible for the imposition of the conditions, such would be contrary to what ESTA

requires. The respondent’s point in limine regarding non-joinder is dismissed.

%2006 (3) SA 342 (SCA) at para 16
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The procedural irreqularity

[22]  The respondent argues that the applicants failed to give him proper notification prior
to bringing this matter to Court. The applicants argued that notification was given by way of
correspondence on the day before the application was launched. Notice as seen in the letter is
not sufficient as it is not in accordance with the rules and in any case it would not have
allowed the respondent any time to respond as the application was launched the following
day in his absence.

[23] The application came before Bam JP on an ex parte basis and an interim relief order
was granted to the applicants. On the return date the respondents were of course given an
opportunity to present their case. The respondents argue that the applicants acted contrary to
the principles of audi alteram partem and that there was a duty upon the applicants to act in
accordance with the principles set out in Schlesinger v Schlesinger 1979 (4) SA 342 (W) in
which it was held that there is a duty on the applicant not to omit any reference to a fact or
attitude of his opponent which is relevant. The respondents allege that the applicants failed in
this duty.

[24] The applicants did explain the facts surrounding their application. They did not
explain the reasons why the respondent had taken various actions; however, it is not
necessarily true that such was done to mislead the Court. It is likely that the applicants were
unaware of the reasons behind the respondent’s actions. From the replying affidavit it
becomes clear that the applicants were not even aware of the Agri SA protocol continuously
referred to by the respondent. The applicants did give an account of the conditions that
existed none of which were denied by the respondent. Therefore, it cannot be found that they

misled this Court.
Main Issues

Whether or not the applicants are occupiers as defined by section 1 of ESTA

[25] The respondent denies that the applicants are occupiers in terms of ESTA. An

occupier in section 1 of ESTA as:
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“means a person residing on land which belongs to another person, and who has or on
4 February 1997 or thereafter had consent or another right in law to do so, but

excluding—

(b) a person using or intending to use the land in question mainly for
industrial, mining, commercial or commercial farming purposes, but
including a person who works the land himself or herself and does not

employ any person who is not a member of his or her family; and

(c) a person who has an income in excess of the prescribed amount;”

[26] The applicants are resident on the farm in respect of which the respondent is in
charge. It has not been indicated that any of the applicants are using the farm for commercial
purposes. The applicants have alleged that they are all indigent or unemployed; something
which is not denied by the respondent, only one of the applicants is employed as a part time
gardener. It can safely be assumed that none of the applicants have an income exceeding the

prescribed amount®.

[27] The basis of the respondent denying the applicants’ status as occupiers is that he is
unaware of the origins of their rights of residence. He alleges that he found them on the farm
and wishes to determine how their right of residence has been established. This is the basis of
the counter application. The applicants’ rightly argues that in terms of section 3 (5) the
presumption should be in their favour. Section 3 (5) States that:

“... For the purposes of civil proceedings in terms of this Act, a person who has

continuously and openly resided on land for a period of three years shall be deemed
to have done so with the knowledge of the owner or person in charge.”

[28] The applicants were resident on the land as early as 2008 when the farm was
purchased by Patrick Bailey. At that time they had already been resident for a number of
years and had disputes with the owner preceding Patrick Bailey. This is not contested by the

respondent and therefore it can be found that the applicants had been openly resident for a

> The prescribed amount is R5 000 per month as indicated in Government Notice No. R. 1632 of 18 December
1998
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period of at least 3 years with the consent of the owner and as such they are occupiers in
terms of ESTA.

Whether the applicants were lawfully denied the rights afforded to ‘occupiers’ in terms of
section 6 of ESTA?

[29] The applicants argue that their rights in terms of ESTA are being infringed on by the
unilateral imposition of new rules. The respondent on the other hand argues that all changes
were discussed with the applicants and were done in accordance with the Agri SA Protocol
and he is entitled to ensure that his property is safe. The applicants initially sought that all
new rules be suspended until such a time when the parties can agree to such rules after a
process of mediation. In the course of the hearing it was discovered the applicants were no
longer seeking this relief therefore it is unnecessary to discuss the effect of the new rules.

Did the Respondent act contrary to section 7 of ESTA?

[30] The applicants have since sold their cattle and are not seeking any relief interdicting
the respondent from impounding their cattle. Therefore, it is not necessary to make a ruling in

this regard.

Is the respondent entitled to claim an amount of R13 280.007?

[31] With regard to the counter application the first two prayers were already disposed of
by way of an order of agreement before Bam JP. The only outstanding prayer is with regard
to the amount of R13 280.00 which the respondent seeks to recover from the applicants. The
applicants dispute this amount indicating that no invoice or receipt has been provided to show

that the amount is owed. The respondent argues that the statement under oath is sufficient.

[32] The respondent’s argument with respect cannot be sustained. In the affidavit the
respondent states that the claim for R13 280.00 arises from the amount that was expended to
have the cattle impounded, in oral argument the respondents counsel states that the amount
being claimed is due to the amount expended by the respondent to deliver cattle to the farm
after he was court ordered to do so. The details of the claim are contradictory, and even if one

was to take the statement under oath as proof, the respondent has not provided causa for his
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claim. Does the claim lie in delict or contract? Is he claiming for damages in terms of delict
or in terms of breach of contract? Because from the facts and from what has been alleged the
cattle were grazing on a section of the farm that the respondent alleges they were not allowed
to graze, therefore for such a claim to be valid the respondent would have to prove that the
applicants were not allowed to graze on certain portions of the farm, and contrary to such,
they had wrongfully (delict) or in breach of an agreement (contract) chosen to do so. Such is

not shown in the papers and a statement that an amount is owed is not sufficient.

[34] The applicants’ case changed drastically in the course of time and by the time the
matter came for hearing it became apparent that the applicants were not seeking any of the
relief initially sought. The matter should quite frankly have been withdrawn but was
unfortunately proceeded with. With regard to the counter-application only the claim seeking a
repayment of R13 280.00 is still relevant as the remainder of the relief was disposed of by
way of agreement.

Order
The following order is accordingly made —

a) The application is dismissed

b) The counter-application in as far as it was not disposed of by agreement is dismissed

c) There is no order as to costs

Page 10



Y SIDLOVA

ACTING JUDGE: LAND CLAIMS COURT

For the applicants: Advocate L Kubukeli
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