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having been granted. 
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Instanter, an application for "special leave" to appeal made in terms of 

section 31(8) of the Act lodged but not determined or referred to the full 

court for oral argument. 

 

Held, the Court lacks jurisdiction to entertain the appeal. 

 

Matter removed from the roll with no order as to costs. 

 

Held, the use of the phrase "full court" used in sections 31(8) and (9)(a) 

of the Act gives rise to an absurdity. 

 

Pending any amendment to the Act, the words "full court" in in sections 

31(8) and (9)(a) of the Act are to be read as "the Court". 

 

 

ORDER 

 

[1] The matter is removed from the roll. 

[2] The expression "full court" as used in sections 31(8) and (9)(a) of the Act, is, 

pending any amendment to those sections, to be read as "the Court" as defined 

in section 1 of the Act. 

[3] The Registrar is directed to: 

[3.1] Place the application before two judges designated by the Judge 

President of the Land Court for consideration in terms of 

section 31(9)(b) of the Act;  
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[3.2] Provide a copy of this judgment to the Minister of Justice and 

Constitutional Development to consider an amendment of the 

offending provisions. 

[4] There is no order as to costs. 

 

JUDGMENT 

 

INTRODUCTION 

[1] This matter was enrolled by the Registrar of this court as a full court appeal. It 

has its origins in an opposed application at the behest of Boplaas 1742 

Landgoed (Pty) Ltd, in which it sought an order for the eviction of the first to 

ninth respondents. I will refer to these parties as “the appellant” and “the 

respondents” for purposes of convenience. 

[2] The appellant is the owner of farm Du Cap, situated on Portion 2 of the Farm 

Waterfliet No 1224, Drakenstein Municipality in the Paarl Division of the 

Western Cape.  

[3] The appellant had, in October 2021, secured a relocation order against the 

respondents in the Magistrates Court, Paarl. The respondents’ relocation led, 

for reasons not material to this judgment, to an apparent breakdown of the 

relationship between the appellant and the respondents.  
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[4] The breakdown of relationship, mentioned above, gave rise to an application in 

this court for an order evicting the first respondent, qua "occupier" as 

contemplated in section 8(4) of the Extension of Security of Tenure Act, 1997 

("ESTA"), and the second to ninth respondents from the appellant’s property. 

The tenth and eleventh respondents did not participate directly in this matter. 

[5] The appellant’s eviction application came before Flatela J who, on 26 July 2024, 

dismissed it on account of a material factual disputes concerning the appellant’s 

right to cancel the respondents’ rights of residence. 

[6] The appellant subsequently sought leave to appeal against the judgment and 

order. The application for leave to appeal was dismissed by Flatela J on 

6 January 2025. 

[7] On 24 January 2025 the appellant delivered an application for leave to appeal 

to the full court, alternatively to the Supreme Court of Appeal, in terms of 

section 31(8) read with section 31(9)(b) of the Act. The application is opposed 

by the respondents. They have delivered an answering affidavit to which the 

appellant has replied. 

[8] The application to which I have referred has not been determined as 

contemplated in section 31(9)(c)(i) nor has it been referred to the full court for 

determination as contemplated in section 31(9)(c)(ii) of the Act. 
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[9] The core issue before this court concerns the interpretation and application of 

section 31 of the Act: first, in relation to this court's appellate jurisdiction, in 

circumstances where the appellant has not been granted leave to appeal as 

required by section 31(3); and second, in relation to the interpretation of 

sections 31(8) and (9) thereof. 

THE ISSUES 

[10] Two issues arise in this matter: 

[10.1] The first issue concerns this court’s power, as an appeal court, to 

entertain the appeal in circumstances where leave to appeal to the full 

court has neither been granted nor the matter referred to this court for 

oral argument. This raises the question as to when this court’s 

appellate jurisdiction may be exercised? 

[10.2] The second issue concerns the defined phrase "full court" as used in 

sections 31(8) and (9)(a) of the Act. This raises a question of 

interpretation, namely whether a departure from the text of the Act is 

permissible where the use of that defined phrase gives rise to an 

absurdity. 

[11] Ahead of the hearing of this matter, the parties' legal representatives were 

advised that they would be required to address the question of whether there 

was any appeal before this court.  
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[12] Having heard argument, the parties were requested to deliver supplementary 

heads of argument on the interpretive question before this court. I am grateful 

to the parties’ legal teams for the helpful submissions filed in January and 

February of this year. 

DISCUSSION 

The Land Court’s appellate jurisdiction 

[13] The Land Court was established as a superior court pursuant to section 3 of 

the Act which came into effect on 5 April 2024.  

[14] As a superior court, the Land Court enjoys an inherent jurisdiction to regulate 

its own processes in respect of those matters falling within its jurisdiction.1 In 

respect of those matters it enjoys appellate jurisdiction.2 

[15] A superior court enjoys inherent power to "protect and regulate [its] own 

process, and to develop the common law, taking into account the interests of 

justice".3 This inherent power is to be exercised within the parameters of the 

powers afforded a court4 and within the bounds of established precedent.5 

 

1  Section 3(1) read with section 3(2)(a) and section 7 
2  Section 2(2)(b) 
3  Section 173 of the Constitution, 1996 
4  Morar N.O v Akoo and Another 2011 (6) SA 311 (SCA) at [19] 
5  Dlamini v The Road Accident Fund [2022] 4 All SA 369 (GJ) at [58] 
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[16] The Land Court's appellate jurisdiction is circumscribed by section 31 of the Act 

read with the relevant provisions of the Superior Courts Act, 2013.  

[17] The Act defines certain words and expressions. The words and expressions 

relevant to this matter are:  

[17.1] "Court" as meaning "the Land Court established by section 3"; and  

[17.2] "full court" meaning "a court consisting of three judges of the Court".  

[18] Save where the context requires otherwise, I use those definitions in my 

discussion of the Land Court’s appellate jurisdiction. 

[19] The material portions of section 31 are: 

"(1) Subject to section 15(1) of the Superior Courts Act, the Constitution and any other 

law— 

(a) an appeal against any decision of the Court of first instance lies, upon 

leave having been granted— 

(i) if the Court consisted of a single judge, either to the Supreme 

Court of Appeal or to a full court, depending on the direction issued 

in terms of section 17(6) of the Superior Courts Act; or 

(ii) if the Court consisted of more than one judge, to the Supreme 

Court of Appeal; and 

(b) an appeal against any decision of a full court on appeal to it, lies to the 

Supreme Court of Appeal upon special leave having been granted by the 

Supreme Court of Appeal. 
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(2) … . 

(3) No appeal lies against a judgment or order of the Court except with leave of the 

Court or, where such leave has been refused, with the leave of the full court and 

failing that with leave of the Supreme Court of Appeal. 

(4) An appeal from a judgment or order of the Court must be heard by a full court in 

open court. 

(5) … . 

(6) … 

(a) …; and 

(b) … . 

(7) … . 

(8) The full court may grant leave to appeal on application made to it within 15 days, 

or such longer period as may on good cause be allowed, after the Court has 

refused leave to appeal. 

(9)  

(a) An application to the full court in terms of subsection (8) must— 

(i) be brought on notice of motion supported by an affidavit as to the 

facts upon which the applicant relies for relief; and 

(ii) be addressed to the registrar of the Court and to all other parties 

in the proceedings before the Court. 

(b) The application must be considered by two judges of the Court designated 

by the Judge President of the Court, and in the case of a difference of 

opinion, also by the Judge President of the Court or any other judge so 

designated. 



10 

 

(c) The judges considering the application may order that the application be 

argued before them at a time and place appointed, and may, whether or 

not they have so ordered— 

(i) grant or refuse the application; or 

(ii) refer the application to the full court for consideration, whether 

upon argument or otherwise, 

and where an application has been so referred, the full court may 

thereupon grant or refuse the application. 

(d) … . 

(e) …. 

(10) … . 

(11) … ." (emphasis added) 

[20] Section 15(1) of the Superior Courts Act concerns referrals of constitutional 

invalidity to the Constitutional Court. This is not an issue herein and nothing 

further needs to be said about that provision. 

[21] Section 31(1) of the Act is an empowering provision; it is the source of the Land 

Court’s appellate jurisdiction. The subsection operates in conjunction with 

subsections (3), (6), (8) and (9), and section 17(1) of the Superior Courts Act, 

which concerns the basis upon which leave to appeal may be granted. 

[22] Subsection (2) concerns leave to appeal from decisions of the Land Court as a 

court of first instance. 
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[23] Subsection (3) is a jurisdictional provision. Its purpose is to limit the Land 

Court's appellate jurisdiction to matters in respect of which leave to appeal has 

been granted. It is couched in the negative, conferring the right of appeal on 

only those matters that have passed the threshold set in section 17(1) of the 

Superior Courts Act, 2013. 

[24] Subsections (8) and (9) concern what I shall refer to as "special leave to 

appeal". The reference to "the full court" in subsections (8) and (9)(a) appears 

to be the cause of this matter being enrolled before the full court.  

[25] At every level of the statutory arrangement in section 31, leave to appeal is a 

prerequisite for an appellate court to exercise appellate jurisdiction. It is what 

the authorities describe as a "jurisdictional fact". 

[26] The requirement of leave to appeal, as a jurisdictional fact to an appeal, is not 

unique to this court. Section 16(1) of the Superior Courts Act, 2013 provides for 

an appeal "upon leave having been granted".  

[27] The predecessor to the Superior Courts Act, namely the Supreme Court Act, 

1959, provided in terms similar to those of the Act that "[n]o appeal shall lie 

against a judgment or order… except with the leave of the court against whose 

judgment or order the appeal is to be made …". 

[28] The requirement of leave to appeal against a decision of a high court or a court 

of similar status is therefore a ubiquitous prerequisite for an appeal.  
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THIS COURT’S POWER TO HEAR AN APPEAL IN THE ABSENCE OF LEAVE TO 

APPEAL 

[29] Notwithstanding the ubiquitous prerequisite of leave to appeal, there is some 

authority for the proposition that an appeal may be entertained in the absence 

of leave to appeal having been granted. 

[30] The Supreme Court of Appeal’s decisions in Lewis6 and Montshiwa7 suggest 

that an appeal court may entertain an appeal where an application for leave to 

appeal is yet to be determined.  

[31] The decision in Lewis holds, per Wallis JA, in the context of statutory appeals 

that an appeal court may, in the exercise of its inherent jurisdiction, condone an 

irregularity in the process by which an appeal comes before the court. 

[32] The learned judge said, however, that: 

"…in the special circumstances of this case, which will not be repeated, because the issue 

of the proper approach to the application of s 16(1)(b) will be resolved by this judgment, 

the appeal should be dealt with on its merits…".8 (emphasis added) 

 

6  National Credit Regulator v Lewis Stores (Pty) Ltd and Another 2020 (2) SA 390 (SCA) 
7  Ex parte Gaone Jack Siamisang Montshiwa (Ex Parte Application) [2023] ZASCA 19 (3 March) 

2023) 
8  ibid 
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[33] I do not, therefore, read this decision as laying down any general principle upon 

which an appeal court may condone what the Appellate Division in Moch held 

to be the jurisdictional fact requisite for the exercise of appellate jurisdiction.  

[34] The position in Lewis was quite different to that in the Pharmaceutical 

Society9 matter where the High Court’s unreasonable delay in handing down 

judgment on leave to appeal occasioned an application for leave to appeal to 

the Supreme Court of Appeal.  

[35] That court, per Harms JA, held that an appeal court does not enjoy original 

jurisdiction,10 derives its jurisdiction from statute,11 and, with reference to 

empowering provisions of the Supreme Court Act (which was then the 

empowering legislation), concluded: 

"[22]  Although couched in the negative, these provisions mean that in civil 

proceedings emanating from High Courts, everyone has a right of appeal against 

judgments or orders. The right is not absolute, since leave to appeal is required. 

Leave is a condition for exercising the right or, put differently, it is a jurisdictional 

fact for an appeal. The Court whose judgment is sought to be appealed must first 

be approached for leave. If that is granted, the condition is fulfilled. If it is refused, 

the party wishing to appeal has a right to petition this Court for leave. That much 

is clear from National Union of Metalworkers of South Africa v Jumbo Products 

CC 1996 (4) SA 735 (A) at 740A - D where Corbett CJ said that: 

 

9  Pharmaceutical Society of South Africa and Others v Tshabalala-Msimang and Another NNO; 
New Clicks South Africa (Pty) Ltd v Minister of Health and Another 2005 (3) SA 238 (SCA) 

10  At [19] 
11  At [20] and [21] 
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'no appeal lies to this Court against the judgment on the merits or the 

judgment refusing condonation of the late filing of the application to the 

Court a quo for leave to appeal except either where the Court a quo has itself 

granted leave to appeal or where, the Court a quo having refused such leave, 

such leave has been granted by this Court. Thus, as is clear from the 

subsection, this Court's jurisdiction to grant leave itself is dependent on the 

Court a quo having refused such leave. The proper procedure, as 

imperatively laid down by s 20(4)(b), is for the would-be appellant to apply for 

leave first to the Court against whose judgment the appeal is to be made. If 

that Court grants leave, then this Court may entertain the appeal. If that Court 

refuses leave, then (but only then) may this Court consider an application for 

leave to appeal. Thus s 20(4)(b) not only prescribes the proper procedure, 

but it also defines the jurisdiction of this Court to entertain an application for 

leave to appeal.'." 

[36] On the jurisdictional requirement of leave to appeal, the learned judge said of 

the High Court’s delay in making a ruling that it was so unreasonable it 

amounted to a refusal of leave to appeal.12 The court proceeded to consider the 

application for leave to appeal that was before court. Put differently, the 

application for leave to appeal was referred for argument, together with the 

merits of the appeal.13  

[37] The Supreme Court of Appeal’s decision was, in this regard, approved in the 

subsequent appeal to the Constitutional Court in New Clicks.14 

 

12  At [38] 
13  At [40] 
14  Minister of Health and Another v New Clicks South Africa (Pty) Ltd and Others 2006 (2) SA 

311 (CC) at [73] 
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[38] While Pharmaceutical Society offers a basis upon which an appeal in this 

matter might be heard and this Court’s decision on appeal deferred pending the 

outcome of the application for leave to appeal, to do so in this case would be to 

put the proverbial cart before the horse. The rationale for requiring leave to 

appeal is to limit appeals to matters with reasonable prospects of success. As 

there is a pending application for leave to appeal, the decision whether there is 

a reasonable prospect of success is not one this Court is empowered to make. 

[39] The Montshiwa decision holds, per Dambuza ADP, however, and with 

reference to New Clicks, that courts "… are bestowed with inherent powers to 

administer justice, including the avoidance of multiple fruitless court 

proceedings between the same parties." It is undoubtedly so that the superior 

courts enjoy such a power. The court did not make it clear, however, when it is 

permissible to exercise that power in the absence of the statutory requirement 

necessary for it to be exercised.  

[40] Although the court in Montshiwa referred to Lewis, it did not find that there 

were "special circumstances", but rather that a "grave injustice" would follow if 

the appeal were not entertained. It appears to me that the court found its power 

to avoid injustice by relying on section 173 of the Constitution, and not on the 

empowering provisions of the Superior Courts Act. 

[41] Neither Lewis nor Montshiwa expounds a clear principle as to when an appeal 

may be entertained without the prerequisite of leave to appeal having been 
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granted. The decisions appear contradictory and at odds with Pharmaceutical 

Society as approved in New Clicks. 

[42] The difficulty in reconciling the approach taken in Lewis and Montshiwa with 

that in Pharmaceutical Society was resolved by the Supreme Court of 

Appeal’s later decision in Hanekom. 

[43] Hanekom, per Ponnan JA, holds that: 

"[33]  The considerations that weighed with the court in Lewis, which came to be 

described as 'special circumstances', could hardly be invoked to trump principle. 

And, despite the cautionary note in that matter that the special circumstances of 

the case will not be repeated, it will not take a great deal of ingenuity for other 

would-be appellants to contend, as in Montshiwa and this matter, that there are 

indeed special circumstances present that warrant a consideration of their 

appeal." 

[44] The learned judge concluded that: 

"[35]  It is thus well settled that this court cannot, under the guise of exercising its 

inherent power, enter into the merits of an appeal over which it has no 

jurisdiction. Jurisdiction is a necessary precondition for the exercise of its 

inherent power. The conclusion that the order granting leave was a nullity and 

that we therefore lack jurisdiction, has to be the end of the matter. In my view, it 

must follow from this that the contrary approach adopted in Lewis and by the 

majority in Montshiwa is plainly wrong." (emphasis added, footnotes omitted) 

[45] I find no tension between the decisions in Pharmaceutical Society, New 

Clicks and Hanekom. The matters proceeded from a different factual basis. In 

the former cases, there was a constructive refusal of leave to appeal. In the 

latter instance, the Supreme Court of Appeal granted the application for leave 
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to appeal that was before it. In Lewis and Montshiwa, leave to appeal had not 

been granted nor was there such an application before the court.  

[46] In these circumstances, the principle in Moch as applied in Pharmaceutical 

Society and Hanekom must be seen as the current state of our law.  

[47] The consequence is that there is no appeal before this court. 

[48] In the circumstances, the proper course of action is to remove this matter from 

the roll and to permit the appellant’s application to run its course.15  

[49] This conclusion is not, however, the end of the controversy that faces this court. 

It is the reference to "full court" as used in section 31(8) and (9)(a) that 

apparently led to this matter being enrolled that must still be resolved. 

THE PROPER INTERPRETATION OF SECTIONS 31(8) AND 31(9)(a) OF THE 

LAND COURT ACT 

[50] Subsections (8) and (9) concern what I have termed "special leave to appeal". 

The former provision is substantive, while the latter contains both empowering 

and procedural elements.  

 

15  Genticuro AG v Firestone SA (Pty) Ltd 1972 (1) SA 589 (A) at 608 E – G. 
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[51] Both subsections (8) and (9)(a) refer to the "full court" as the arbiter of an 

application for special leave to appeal. This creates, as I set out below and as 

argued by the parties, an absurdity. 

[52] The statutory arrangement is as follows: 

[52.1] Subsection (8) provides for a statutory right that may be exercised by 

a litigant who has failed to persuade the court of first instance that its 

application for leave to appeal satisfies the threshold for leave to 

appeal established in section 17(1) of the Superior Courts Act. 

[52.2] Seen in this way, subsection (8) creates a further opportunity for a 

litigant to seek leave to appeal. 

[52.3] Subsection (9)(a) provides that an application contemplated in 

subsection (8) must be brought by way of a notice of motion, 

addressed to the registrar "of the Court", to all other parties, and 

supported by a founding affidavit. 

[52.4] Subsection (9)(b) provides for the application to be determined, 

without argument, by two judges in chambers. 

[52.5] Subsection (9)(c) empowers the "considering judges" to grant or 

refuse the application or refer the application for oral argument to the 

full court. 
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[53] It is the reference to "full court" in subsections (8) and (9)(a) that is 

disharmonious with the statutory arrangement: 

[53.1] Subsection (8) provides that the "full court" may grant an application 

for leave to appeal, and subsection 9(a) sets out the form of that 

application to the "full court"; 

[53.2] These provisions are then juxtaposed with subsection (9)(b), which 

requires the application to be considered by two judges (in chambers), 

and empowers the "considering judges" to grant or refuse leave to 

appeal or to "refer the application to the full court for consideration" 

(emphasis added).  

[54] Put differently, a plain textual approach to these provisions is circular: the 

application to the "full court" is not considered by a "full court" but may be 

referred to the "full court". This manifestly gives rise to an absurdity, rendering 

the provisions unworkable.  

[55] Accordingly, it is necessary to place a sensible interpretation on these 

provisions that renders them workable. This requires moving beyond a plain 

textual meaning of the words and placing emphasis on the purpose of the 

provisions in their contextual setting.  
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[56] I take guidance from the Constitutional Court’s decision in AmaBhungane16 

which unites the approaches of the Supreme Court of Appeal in Endumeni17 

and that of the Constitutional Court in Cool Ideas.18  

[57] AmaBhungane holds, with reference to Endumeni and Cool Ideas, that: 

"[36]  As always, in interpreting any statutory provision, one must start with the words, 

affording them their ordinary meaning, bearing in mind that statutory provisions 

should always be interpreted purposively, be properly contextualised and must 

be construed consistently with the Constitution. This is a unitary exercise. The 

context may be determined by considering other subsections, sections or the 

chapter in which the key word, provision or expression to be interpreted is 

located. Context may also be determined from the statutory instrument as a 

whole. A sensible interpretation should be preferred to one that is absurd or leads 

to an unbusinesslike outcome." (emphasis added; footnotes omitted) 

[58] In placing a sensible interpretation on the provisions in question, I am mindful 

of the Labour Appeal Court’s decision in Ralebebi.19  

 

16  AmaBhungane Centre for Investigate Journalism NPC v President of the Republic of South 
Africa 2023 (1) SA 1 (CC).  

17  Natal Joint Municipal Pension Fund v Endumeni Municipality 2012 (4) SA 593 (SCA) at [18], 
cited with approval in, amongst others, University of Johannesburg v Auckland Park Theological 
Seminary and Another 2021 (6) SA 1 (CC) at [64]. 

18  Cool Ideas 1186 CC v Hubbard and Another 2014 (4) SA 474 (CC) at [28] with reference to 
Dengetenge Holdings (Pty) Ltd v Southern Sphere Mining and Development Co Ltd and 
Others 2014 (3) BCLR 265 (CC) at [84] to [86] and Department of Land Affairs and Others v 
Goedgelegen Tropical Fruits (Pty) Ltd 2007 (6) SA 199 (CC) at [5]. 

19  University of the North and Others v Ralebipi and Others [2003] 11 BLLR 1120 (LAC) at [12]. 

https://jutastat.juta.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Bsalr%7D&xhitlist_q=%5Bfield%20folio-destination-name:'20124593'%5D&xhitlist_md=target-id=0-0-0-1958
https://jutastat.juta.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Bsalr%7D&xhitlist_q=%5Bfield%20folio-destination-name:'202161'%5D&xhitlist_md=target-id=0-0-0-2654
https://jutastat.juta.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Bsalr%7D&xhitlist_q=%5Bfield%20folio-destination-name:'076199'%5D&xhitlist_md=target-id=0-0-0-16569
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[59] Ralebebi holds, per Jafta AJA, that in construing a statutory provision that 

employs definitions, the definitions should be used unless the absurdity is of a 

nature that could never have been intended. The court said: 

"… definitions are specifically designed to reveal to courts the meaning preferred by the 

legislature on particular terms or phrases, effect must be given to its intention by means of 

applying the defined meaning unless strict adherence thereto contradicts a clearly 

established intention of the legislature. The defined meaning should be applied even if it 

leads to hardship or absurdity unless such absurdity is so gross that it could never have 

been intended by the legislature. The court's aversion to the results of the defined meaning 

cannot constitute justification for departing from the definition." (emphasis added) 

[60] The Labour Appeal Court cites Orlando Fine Foods20 which in turn, cites 

Moosa21 where it was said: 

"An interpretation clause has its uses, but it also has its dangers, as it is obvious from the 

present case. To adhere to the definition regardless of subject-matter and context might 

work the gravest injustice by including cases which were not intended to be included." 

[61] The principle is to apply definitions unless the result renders a provision 

unworkable; the premise being that an unworkable provision could never have 

been intended.  

 

20  Orlando Fine Foods (Pty) Ltd v Sun International (Bophuthatswana) Ltd 1994 (2) SA 249 (BGD) 
at 255 C – F. 

21  Town Council of Springs v Moosa and Another 1929 AD 401 at 417. 
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[62] The Eastern Cape High Court’s decision in Sundays River, per Govindjee J, 

makes the point that: 

"… it is accepted that statutory drafters are not expected to use language unnecessarily, 

and that words are not lightly to be construed as superfluous."  

but that there are exceptions.22  

[63] The learned judge cites L du Plessis, Re-Interpretation of Statutes, as authority 

for the proposition that, in interpreting statutes, one should be open to the 

possibility of human error or fallibility on the part of the draftsperson. 

[64] In this instance the definition of "full court" leads to the absurdity established 

above. This outcome could not have been intended. This must be contrasted 

with an instance such as that considered in Gueu23 where one is left to 

speculate as to the intention of the legislature.  

[65] I have had regard to the provisions of the Superior Courts Act that are similar 

to sections 31(8) and (9)(a) of the Act. 

[66] Sections 17(2)(b) to (e) of the Superior Courts Act provide for an application for 

leave to appeal to be made to the Supreme Court of Appeal where it has been 

refused by the court below. Under that arrangement, an application to the 

 

22  At [23] 
23  Gueu and Another v van der Lith and Another 2004 (3) SA 333 (SCA) at [15] 
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Supreme Court of Appeal is considered by two judges in chambers, who may 

grant or refuse it, or refer it for argument before the court. 

[67] In my view, those provisions of the Superior Courts Act demonstrates what was 

intended by sections 31(8) and 9(a) of the Act, namely an application to "the 

Court". That being so, the controversy here arises from an apparent error in the 

drafting of the provisions under discussion.  

[68] Accordingly, the absurdity is avoided when the expression "full court" in 

subsections (8) and 9(a) is read as "the Court" as defined in the Act. Read in 

this way, the provisions become workable and effect can be given to their 

intended purpose.  

CONCLUSION 

[69] The apparent drafting error in the provisions of the Act discussed above leads 

to the conclusion that there is no appeal before this Court and that this Court 

lacks jurisdiction to entertain the appeal. 

[70] As neither party can be said to be at fault or unsuccessful in this matter, it is 

appropriate that no order as to costs be made as it would be plainly unjust. 

[71] I therefore make the following order: 

[71.1] The matter is removed from the roll; 
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[71.2] The expression "full court" as used in sections 31(8) and (9)(a) of the 

Land Court Act, 2023, (“the Act”) is, pending any amendment to those 

sections, to be read as "the Court" as defined in section 1 of the Act. 

[72] The Registrar is directed to: 

[72.1] Place the application before two judges designated by the Judge 

President of the Land Court for consideration in terms of section 

31(9)(b) of the Act;  

[72.2] Provide a copy of this judgment to the Minister of Justice and 

Constitutional Development to consider an amendment of the 

offending provisions;  

[73] There is no order as to costs. 

 

A W PULLINGER 

ACTING JUDGE OF THE LAND COURT 
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Counsel for the appellant: Adv A Montzinger, instructed by Otto 

Theron Attorneys Inc, Paarl. 
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Attorneys, Cape Town. 
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