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BAM JP:

[1] The matter was sent to this court from the magistrate’s court in Harrismith for purposes
of automatic review in terms of section 19(3) of the Extension of Security of Tenure Act 62 of
1997 (the Act). An eviction order was obtained from the magistrate on 18 November 2004 by
default judgment.

[2] The proceedings for the eviction of the respondent were commenced by way of summons
and comprehensive particulars of claim. The case was subsequently heard and judgment by
default obtained on behalf of the applicant. During the hearing, viva voce evidence was given by
the applicant and the magistrate requested and obtained written and verbal submissions from the
applicant’s legal representative. There was also a section 9(3) report from a probation officer
who had interviewed the respondent at the request of the magistrate. This report contradicted the
applicant’s allegations in several material respects. My principal concern, given all this, is how it

was still possible for the magistrate to grant the order for eviction by default. The respondent had
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clearly not absconded since the probation officer had interviewed him on the farm and there was
a duty on the presiding officer not only to secure his attendance but also to advise him

concerning his rights to legal representation.'

[3] In his written judgment the magistrate does not set out any reasons justifying why he
conceded to the plaintiff’s application for default judgment nor are there any submissions from
the plaintiff in this regard. Nonetheless it is clear from the record that the defendant neither
delivered a notice of intention to defend the action nor was he present when the case was heard
on 13 March 2004 and 18 November 2004. It is also clear from the record that there was no
personal service on the defendant of the notice of intention to apply for eviction in terms of 9(2)
(d)(1) of the Act or of the summons or of the notice of intention to apply for default judgment. In
each of these instances the returns of service by the sheriff stated that a copy of the process had

been affixed to the door of the occupier’s residence.

(4] The magistrate purported to be acting both in terms of the Uniform Rules of the High
Court as well as in terms of the Act. There is no regulation governing applications for default
judgments in the Act. Rule 31(5)(a) of the Uniform Rules does, however, deal with the claims

for a debt or liquidated demand as follows:

“Whenever a defendant is in default of delivery of notice of intention to defend or a plea, the
plaintiff, if he or she wishes to obtain the judgment by default, shall where each of the claims is
for a debt or liquidated demand, file with the registrar a written application for judgment against

the defendant”.

Leaving aside the question whether the application of the rule is appropriate where the claim is

for eviction, there was no written application for judgment against the defendant in this case.

[5] Rule 58(5) of the Land Claims Court Rules, on the other hand, expressly lays down that

when a party applies for a judgment by default, evidence must be presented to support the

judgment. No such evidence was presented when such an application was made in the present

1 See interalia Nkuzi Development Association v Government of the RSA and Another [2002] 460.
Theewaterskloof of Holdings Edms Bkp Glaser Afdeling v Jacob [2002] (3) SA 401@ 411-12
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case. It may be that a strict and technical reading of section 17(4)* of the Act precludes the
magistrate from having recourse to the rules of the Land Claims Court, but, in my view, they are
a safe and reliable guide and of similar import to the Uniform Rules in terms of which an
application for default judgment cannot be obtained for the asking but must, at least, be preceded

by a written application to the registrar for such an order.

[6] As far as the manner of service is concerned, it is correct that regulation 9(4) formulated
in terms of the Act, allows service by affixation to the door of the occupier’s place of residence
when personal service is not possible. However, regulation 11(2) of these regulations implies
that, not only must the court be satisfied that service was effected in this manner, but also that a

copy of the notice was in fact received by the person on whom it was required to be served.

There is nothing in the record of the proceedings to indicate that the magistrate applied his mind

to this requirement.

[7] It is instructive to note that the Land Claims Court Rules state that when it is not possible
or feasible to effect personal service, in accordance with the provisions of rule 4(2) of the
Uniform Rules, the court may, on application, make an order containing the requisite directions.’
There is clearly a discrepancy here when contrasted with the service by affixation sanctioned in
the regulations by the Act. Perhaps the situation should be addressed and reconciled by an

appropriate practice direction.

[8] The failure to observe the technical requirements to be observed in the granting of
judgments by default and the manner of effecting service suffice to justify the setting aside of the
magistrate’s order in this matter. Nonetheless, I consider it appropriate and necessary to point out
where the law now leads as a result of the jurisprudence developed around the Act in the past

eight years.

2 Section 17(4) “ Until such time as the rules of the court for magistrates’ court are made in terms of subsection (3),
the rules of procedure applicable in the civil actions and applications in a High Court shall apply mutatis mutandis in
respect of any proceedings in a magistrate’s court in terms of the Act.”

3 Rule 4(2) “If it is not possible to effect service in any manner aforesaid, the court may upon the application of the
person wishing to cause service to be effected, give directions in regard thereto.”



[9] In terms of section 10 of Act No. 11 of 2000 a subsection 9(3) was added to the original
section of the Act mandating a probation officer’s report. This report was to be of assistance to
the court in determining whether there was compliance with the conditions set out in terms of
section 10 or 11 of the Act. It was accepted by the magistrate that, in the present case, section 10
was applicable. In terms of section 10 an occupier may be evicted if in breach of section 6(3)
which enumerates a range of serious misdemeanours justifying the eviction of the occupier.
Among the misdemeanours mentioned and relevant to the present case are:

(1) the causing of material damage to property of the owner;

(i1) engaging in conduct which threatens or intimidates others who lawfully

occupy the land.

In addition to these, section 10(1)(c) sanctions an eviction of the occupier who has committed
such a fundamental breach of the relationship between him and the owner that it cannot be
remedied. All of these were denied in the section 9(3) report submitted after an interview with
the defendant. The magistrate summarily brushed aside the probation officer’s report in the
following terms:

“Die bewerings van eiser in terme van artikel 6(3) word bloot in die verslag in terme van artikel

9(3), ontken maar is daar geen getuienis voor die hof van die teendeel geplaas nie. Eiser

geteuienis staan dus ontbetwis.”

It is true that the probation officer’s report is not evidence nor is it intended to be treated a such.
Yet it has to be taken into account by the court and especially when there is no countervailing
evidence otherwise the report would be rendered superfluous, which was not intended by the
amendment. It cannot be said that the applicant’s evidence is unchallenged in such circumstances

and the onus to disprove a mere allegation cannot be shifted to the respondent in this fashion.

[10] Another important development in the last four years in this area is the case of Nkuzi
Development Association v Government of the RSA and Another [2002] 460. The effect of the
declaratory order made in that case was to highlight the need for judicial officers to be sensitive
to the situation of poor people with little or no formal education. Such people often do not

understand the import of legal documents initiating actions and have no ready access to reliable
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advice. For this reason, and in order to guarantee their constitutional right to a fair trial, judicial
officers should leave no stone unturned to secure for them a proper hearing. Default judgments,
in cases involving security of tenure, are the very antithesis of a fair trial precisely because the
occupier is absent and helpless. Although the Nkuzi case focused specifically on the need for
legal representation, the underlying principle applies with even greater force in applications for

default judgments.

[11] This is by no means to suggest that cases in which no appearance has been noted or in
which personal service is not feasible cannot proceed. What is suggested is that a thorough
investigation must be undertaken as to the underlying causes of the failure to enter an appearance
or inability to effect personal service. The results of such an investigation should then form the
basis of the motivation for proceeding by default. Even at this stage, the judicial officer should
exercise a discretion in terms of rule 4(2) of the Uniform Rules as sanctioned by rule 24(1) of the
Land Claims Court Rules and by section 17(4) of the Act to give appropriate directions as to

service.

[12]  In the result the following order is made:
(a) The order of the magistrate issued on 18 November 2004 is set side entirely
and is substituted with the following:
(b) The matter is referred back to the magistrate’s court in Harrismith for taking into
account the views expressed in this judgment. In the particular these are:
(1) the procedure followed to obtain default judgment.
(1)  whether the respondent in fact received documents commencing the
action?
(iii)  why the probation officer’s report was treated in a cursory manner?

(iv)  why the Nkuzi case was not applied?

(c) The applicant is granted leave, if so advised, to renew the application on the
same papers suitably amended and supplemented having considered the views expressed

in the judgment as set out in the paragraph above.
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(d) In the event of such application being pursued, personal service of all documents
commencing action are to be served on the respondent with the assistance of the
probation officer from the Department of Land Affairs. The probation officer is to refer

the respondent to a Justice Centre or Law Clinic in the area for legal representation.

(e) The parties, together with their legal representatives, may then explore
further steps including settlement if so advised. The final resolution is to be sent back to

this court in terms of section 19(3).

JUDGE PRESIDENT F C BAM

For the applicant:
Cloete & Neveling Ing. Harrismith

For the respondent:

No representation



