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JUDGMENT

MOLOTO :

[1] The plaintiff instituted an action in terms of the Extension of Security of Tenure Act' (“the
Act”) for the eviction of the defendants from his farm, the Remaining Extent of Portion 1 and
Portion 2 of the farm Goedhoop number 431, in the district of Vryheid, KwaZulu-Natal, also
known as “Goedehoop”(“the farm”). The plaintiff alleged that the defendants were occupiers
within the meaning of that term as defined in the Act. The defendants filed a Special Plea and
a Plea on the merits. In the Special Plea they alleged that the first defendant was a labour tenant
as defined in the Land Reform (Labour Tenants) Act’ (“Labour Tenants Act”), and that the
second defendant was an associate of the first defendant as defined in the same Act. As such, so

the Special Plea continued, the plaintiff was not entitled to the relief sought.

1 Act 62 of 1997, as amended.

2 Act 3 of 1996, as amended.
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[2]  The parties were legally represented in the beginning, but counsel for the defendants
withdrew at the end of the cross examination of the first defendant. Thereafter the defendants

elected to conduct their own defence. The issues to be determined are the following :

(a) whether the first defendant is a labour tenant as pleaded in the Special Plea and

whether the second defendant is his associate;

(b) if the first defendant is found not to be a labour tenant, a determination of the

claim in terms of the Act.

Whether the first defendant is a labour tenant

[3] The statement of agreed facts and facts in dispute states, among others, that the parties are
agreed that the defendants live together as husband and wife. It would, therefore, follow as a
matter of law that if the first defendant is a labour tenant, then the second defendant would be

his associate.’

[4] A labour tenant is defined as:

““a person -
(a) who is residing or has the right to reside on a farm;
(b) who has or has had the right to use cropping or grazing land on the farm, referred to in paragraph

(a), or another farm of the owner, and in consideration of such right provides or has provided
labour to the owner or lessee; and

(c) whose parent or grandparent resided or resides on a farm and had the use of cropping or grazing
land on such farm or another farm of the owner, and in consideration of such right provided or
provides labour to the owner or lessee of such or such other farm,

including a person who has been appointed a successor to a labour tenant in accordance with the provisions
of section 3(4) and (5), but excluding a farmworker;”

3 See definition of an “associate” and “family member” in section 1of the Labour Tenants Act.
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[5] Itis common cause that the defendants reside on the farm. Therefore they satisfy paragraph
(a) of the definition. The plaintiff led no evidence in rebuttal of the defendant’s allegations with
respect to their stay on the farm before the plaintiff and his immediate predecessor-in-title were
on the farm. This was hardly surprising as the plaintiff and the immediate predecessor-in-title
were not on the farm at the time and would not know what happened then. The result is that the
first defendant’s testimony, that his father resided on the farm and had cropping and grazing
rights in return for which he provided labour to the owner of the farm, stands uncontested.

Accordingly, paragraph (c) of the definition of a labour tenant is satisfied.

[6] It remains to determine whether paragraph (b) was also satisfied. The first defendant

testified on this aspect in his evidence in chief, as follows:

He was born on the farm in 1966 when the owner of the farm was one Mandathane. As already
stated, his father had cropping and grazing rights and rendered services for such rights. His father
had 10 cattle and 5 goats. Mandathane sold the farm to Piet. Piet demanded that his father reduce
the number of cattle and his father had a problem with this suggestion. Piet evicted his father’s
entire family including himself. Three months later he returned to Piet to ask for work and a
place to stay. Piet employed him and allowed him to stay where he currently stays (not where
his parents stayed before they were evicted). He had 9 goats but some died and others were
stolen, leaving him with no livestock. He also ploughed and Piet planted two rows of mealies for

him.

Coertze bought the farm from Piet. Coertze agreed with him that he could graze livestock and
cultivate the land. He stayed where Piet had allowed him to build his homestead. He had 5 cattle
and 6 goats. In return for the right to reside, graze and crop, he provided labour to Coertze and
was paid R40,00 per month. His wife, the second defendant, also worked for Coertze, and was

paid a wage, although he does not know how much.

Coertze sold the farm to the plaintiff. When the plaintiff took over the farm he and his wife left
the farm because the plaintiff used to assault people. He (the first defendant) returned to the farm
some three months later to seek employment from the plaintiff. The plaintiff employed him and

he stayed on the farm Bellevue, on which the plaintiff also lived. He lived in a “trois” (single
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quarters) on Bellevue. At some stage he got sick and had to be hospitalised in Ceza and Durban
for a year. On being discharged from hospital he went to his parents’ home in Nondweni where
he stayed for 3 months before returning to the plaintiff to ask for work. He was duly employed
and allowed to build his homestead at his parents’ ruins on the farm. While building his
homestead he lived in Nxumalo’s home. Nxumalo lives on one of the plaintiff’s farms and is
employed by him. On completion of the building operations, the plaintiff told him that he had
not agreed that he build on his parents’ ruins but that he should build on his own ruins (that is,
where Piet had earlier allowed him to build). He relocated to where the plaintiff said he should,
his present homestead on the farm. The arrangement with the plaintiff was that he could keep
cattle and cultivate the land. He had 4 goats. His wife worked for the plaintiff for one month but
was not paid. She was also breast-feeding and the farm Bellevue was too far for her to travel
from the farm, so she stopped working. He also stopped working. The plaintiff demanded that
his wife return to work but she did not for the abovementioned reasons. The plaintiff then
dismissed him and ordered him to vacate the farm. He did not vacate the farm. To date he is still
on the farm. He is currently employed by the Vryheid Abattoir earning R600,00 per fortnight and
has no intention of returning to the plaintiff’s employ. He has been working for the abattoir for

the last three years while staying on the plaintiff’s farm for free.

Under cross-examination, he made the following statements while insisting that he had the right

to crop and graze:

(a) He agreed that when Coertze sold the farm to the plaintiff all the workers, including
himself, left the farm. Yet he persisted in his assertion that when the plaintiff took over

the farm the workers were still on the farm.

(b) He did not know whether in Coertze’s time on the farm he had the right to crop and graze
but he had cattle and he cropped.

(c) He had no cattle, no goats and no chickens during Piet’s ownership of the farm. No

discussion about keeping cattle on the farm ever took place between Piet and himself.
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When Coertze took over the farm he had no livestock, that is, no cattle, goats or chickens.
He had no agreement with Coertze in this regard. He merely acquired livestock and
brought it on the farm after Coertze had acquired the farm. He had chickens, 5 goats and

no cattle.

He denied having said in evidence in chief that he had 5 cattle and 6 goats during

Coertze’s time.

When he worked for the plaintiff and lived in the single quarters, his family, i e wife and

children, stayed in Nondweni, some 70km away from the farm.

Piet, Coertze and the plaintiff employed him personally.He did not have the right to

appoint a nominee to work in his stead.

When he worked for the plaintiff and lived in the single quarters, he had no livestock.
The plaintiff and him never discussed the issue of him keeping any livestock or cropping.
When he concluded the re-employment agreement (after being hospitalised) with the
plaintiff, he did not know whether it was to be on the same terms and conditions as
before, but in his mind it was to be on the same terms and conditions as before.

When the was first employed by the plaintiff (before being hospitalised) he was paid a

wage and got three meals per day. He did not remember how much he earned, but by the

time he stopped working for the plaintiff he earned R200,00 per month.
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[7] The second defendant mentioned the following points in her testimony which either
contradict or are inconsistent with the first defendant’s testimony. The list is not exhaustive but

mentions major contradictions and inconsistencies only.

(1) When the first defendant’s family left the farm as a result of their differences with Piet,
she and the first defendant remained on the farm; they stayed in the first defendant’s

parental home and cultivated their fields.

(2) It was Frans Coertze who instructed them to relocate from the first defendant’s parental

home to their current home.

3) When the first defendant came to work for the plaintiff and was accommodated in the

single quarters, she was also staying on the farm, accommodated by the Dlamini family.

4) She had the plaintiff’s consent to stay with the Dlaminis.

(5) While the first defendant was erecting his home on his parents’ ruins and later on his own
ruins during the plaintiff’s ownership of the farm, the first and second defendants lived

with the Khumalo’s and not the Nxumalo’s as the first defendant had testified.

The second defendant corroborated the first defendant’s testimony that the successive owners
of the farm, including Coertze and the plaintiff allowed the defendants to stay, crop and graze

on the farm.

[8] The last witness for the defendants was Mr Fanana Dlamini (“Dlamini”). He testified that
when the first defendant came to work for the plaintiff and was accommodated in the single
quarters, he (Dlamini) was also employed by the plaintiff. The second defendant did not stay
with his family, but used to visit the first defendant and during such visits she stayed with his
family. At the end of the visit, the second defendant would return to Nondweni with all her
possessions. She never left anything behind as she had testified. He further testified that he did

not know
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whether Coertze (whom he called Malandela) gave the first defendant permission to graze. He
only saw goats. The cattle which the first defendant kept during Coertze’s time were removed
from the farm by the first defendant’s brothers. He also did not know whether the plaintiff had
consented to the first defendant keeping goats, but the plaintiff saw the goats in the kraal. On this
latter point, that the plaintiff saw the goats, the witness corroborated the evidence of both

defendants.

[91 Two witnesses testified for the plaintiff, being the plaintiff himself and Francois Johannes
Coertze (Coertze). This is the Coertze referred to by the earlier witnesses and who sold the farm
to the plaintiff. Both Coertze and the plaintiff were emphatic that in their respective times on the
farm the defendants never had permission or the right to crop or graze. Each testified that when
the first defendant came to seek employment from each of them, the agreement was that the first
defendant would be a worker paid in cash and food rations. Each of the witnesses denied ever
consenting to the first defendant cropping or grazing on the farm. The first defendant had to
render his services personally with no right to nominate a substitute worker. Coertze further
testified that when he bought the farm the defendants were not resident on the farm. Both Coertze
and the plaintiff said that when the plaintiff bought the farm the defendants were also no longer

on the farm.

[10] The plaintiff and his witness gave their evidence in a clear and consistent manner. They
did not contradict themselves or each other in any manner. They were credible witnesses.
Notwithstanding his ripe age of 85 and sickly condition, the plaintiff displayed an impressive
clarity of mind and recollection of facts. The defendants on the other hand, contradicted
themselves and each other in many material respects. Their witness, Dlamini also contradicted
the second defendant on the question whether the second defendant lived at his home during the
time the first defendant was accommodated in the single quarters. The defendants were not
credible witnesses at all, and their version is rejected. The Court has no hesitation in accepting
the version of the plaintiff. Consequently, I find that the defendants have not satisfied the second
paragraph of the definition of a labour tenant. The finding of the Court is, accordingly, that the
first defendant is not a labour tenant, consequently the second defendant is also not an associate,

as defined.
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Determination of the claim in terms of the Act

[11] Section 1 of the Act defines an occupier as :

113

. aperson residing on land which belongs to another person, and who has or on 4 February 1997 or
thereafter had consent or another right in law to do so, but excluding -

(a) co

(b) a person using or intending to use the land in question mainly for industrial, mining, commercial
or commercial farming purposes, but including a person who works the land himself or herself
and does not employ any person who is not a member of his or her family; and

(c) a person who has an income in excess of the prescribed amount.”

The prescribed amount is R5000,00 per month.*

[12] It is common cause that the first defendant was employed by the plaintiff and
accommodated in the single quarters. He fell ill and went to hospital for about a year. On his
discharge from hospital he returned to the plaintiff and sought employment. He was employed
and allowed to build a home for himself and his family where he currently resides on the farm.

At some stage the second defendant was also employed, but stopped working.

[13] From the above common cause facts it is clear that the first defendant was given
permission to establish a home on the farm because he was employed on it. The first defendant
did not engage in any of the activities mentioned in paragraph (b) of the definition of an
occupier; neither did he earn R5 000,00 or more per month. He is, therefore, an occupier as

defined in the Act.

[14]  The second defendant’s right of occupation arose from her relationship with the first
defendant. She was employed when she was already on the farm as the first defendant’s spouse.
Consequently she has no independent right of occupation of the farm. Her right to occupy

depends on the first defendant’s right.

4 The prescribed amount is R5 000,00 per month. See the regulations contained in Government Notice 1632
in Government Gazette number 19587 of 18 December 1998.
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[15] Section 8(2) of the Act provides that -

“2) The right of residence of an occupier who is an employee and whose right of residence arises
solely from an employment agreement, may be terminated if the occupier resigns from
employment or is dismissed in accordance with the provisions of the Labour Relations Act.”

[16] The first defendant falls squarely within the provisions of section 8(2).

[17] It is common cause that the second defendant was convicted on 7 December 2000 for
theft of a cattle feeding trough belonging to the plaintiff. It is so that, both defendants protested
the second defendant’s innocence during the hearing of this matter. It is not for this Court to
determine the guilt or otherwise of the second defendant in the criminal case. Neither is it within
the competence of this Court to pronounce on the validity or regularity of those criminal
proceedings. All that this Court can do is to take cognisance of the outcome of those proceedings.
The second defendant neither appealed against judgment nor brought the proceedings under
review. As a result of the criminal conviction (the second defendant added that the plaintiftf also
did not pay her for her services), the second defendant stopped working for the plaintiff. The first
defendant associated himself with the conduct of the second defendant by also stopping to work
for the plaintiff. He sought and found employment with the Vryheid Abattoir. The plaintiff
alleged that the first defendant stopped working of his own accord, whereas the first defendant
alleged that the plaintiff dismissed him. It is not necessary to determine the true position. If the
first defendant alleged that he was unfairly dismissed, he should have challenged the dismissal
in terms of the Labour Relations Act’ which he did not do. Therefore, this Court must accept that
the first defendant’s employment terminated in terms of that Act, and that the first defendant’s

right of residence was terminated in terms of section 8(2).

[18] Section 9(2) prescribes the formalities to be complied with for a Court to grant an order

for the eviction of an occupier. It reads:

“2) A court may make an order for the eviction of an occupier if-

(a) the occupier's right of residence has been terminated in terms of section 8§;

5 Act 66 of 1995, as amended.
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(b) the occupier has not vacated the land within the period of notice given by the owner or
person in charge;

(©) the conditions for an order for eviction in terms of section 10 or 11 have been complied
with; and

(d) the owner or person in charge has, after the termination of the right of residence, given-
(1) the occupier;

(i1) the municipality in whose area of jurisdiction the land in question is situated;
and

(iii) the head of the relevant provincial office of the Department of Land Affairs, for
information purposes,

not less than two calendar months' written notice of the intention to obtain an order for
eviction, which notice shall contain the prescribed particulars and set out the grounds on
which the eviction is based: Provided that if a notice of application to a court has, after
the termination of the right of residence, been given to the occupier, the municipality and
the head of the relevant provincial office of the Department of Land Affairs not less than
two months before the date of the commencement of the hearing of the application, this

paragraph shall be deemed to have been complied with”.

[19] The parties agreed that the formalities have been complied with, that is, that the first
defendant’s right of residence has been terminated in terms of section 8. It was specifically in
terms of section 8(2) as determined above. It is common cause that the first defendant and his
family have not vacated the farm. It is not clear from the papers and the evidence when the first
defendant became an occupier, therefore this Court is unable to determine, for purposes of
section 9(2)(c), which of section 10 or 11 is applicable. That notwithstanding the Court is
satisfied that it is just and equitable to grant the order; given the facts of this case. The notices

in terms of section 9(2)(d) were given.

[20] There are no amounts as contemplated in section 13 of the Act owing by the plaintiff to

the defendants.

[21] The following order is made :

(a) The defendants, together with all those occupying the farm Remaining Extent of
Portion land Portion 2 of the farm Goedhoop number 431, in the district of
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Vryheid, KwaZulu-Natal, through the first defendant, are ordered to vacate the
said farm on or before 31 July 2004;

(b) Should the defendants and all those occupying the farm referred to in (a) above
through the first defendant, fail to vacate the said farm by the aforesaid date, the
Sheriff is authorised and ordered to eject the defendants and all those occupying
the said farm through the first defendant on or after 7 August 2004.
() The defendants are granted the right to demolish any structures constituting their
homestead and remove any material salvaged therefrom.
(d) No order as to costs is made.
JUDGE J MOLOTO
For the plaintiff :

Mr A B T Van der Merwe from Cox & Partners, Vryheid.

For the defendants :

In person.



