IN THE LAND COURT OF SOUTH AFRICA, JOHANNESBURG

CASE NO: LCC107/2013

In the matter between:
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FRIVATE BAG X10060
BHEKINDLELA MWELASE First Applicant
JABU AGNESS MWELASE N.O. e ;wz b AUG 2025 E’f: Second Applicant
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MNDENISIKHAKHANE OFFICE OF THE JUDGE PReEsiDENT| |10 APplicant
BAZIBILE GRETTA MNGOMA N.O. Fourth Applicant
ASSOCIATION FOR RURAL ADVANCEMENT Fifth Applicant

And

THE DIRECTOR GENERAL FOR THE DEPARTMENT
OF RURAL DEVELOPMENT AND LAND REFORM First Respondent

MINISTER OF RURAL DEVELOPMENT AND
LAND REFORM Second Respondent

THE HILTONIAN SOCIETY Third Respondent

DRAFT MINUTES OF THE MEETING REGARDING THE SPECIAL MASTER’S
PROGRESS REPORT HELD ON 23 APRIL 2025 AT 10H00

Attendance:

Judge President Carelse Presiding Judges
Morongwa Mphokane Judge’s Secretary

Prof. Richard Levin (Special Master)

Reginald Khanzi Special Master's Office Manager

Kola Jolaolu DDG — Special Master of Labour Tenant's office.
Tebogo Nawa Office of the Special Master of Labour Tenants

Siya Sithole Strategy Manager, AFRA



Saadiyah Kadwa (Legal Resource Centre)

Makhanana Senwana Director- Tenure Reform Implementation - MP
Donovan Williams Chief Director, Special Master's Office
Terries Ndove DDG — Redistribution and Tenure Reform
Reollie Bekkies Office of the Special Master
Phindite Ngubo National Programme Manager
Laurel Oettle Executive Director, Association for
Rural Advancement - AFRA
Lizelle Strydom DALRRD
Jomo Ntuli Director — Tenure Reform Implementation - KZN
Thabiso Mbhense Legal Aid South Africa
Mike Cowling AFRA
Zanele Sihlangu Department of Land Reform and

Rural Development/Mpumalanga Office
Lesiba Chokwe Department of Land Reform and

Rural Development/Mpumalanga Office
Anton Vanstaden Department of Land Reform and

Rural Development/Mpumalanga Office
Lupungela Department of Land Reform and

Rural Development/Mpumalanga Office
Siphesihle Nkomonde Legal Aid South Africa, Newcastle
Aaron Tifflin Candidate Attorney, Legal Resources

Centre, Durban

INTRODUCTION

Judge President Carelse opened the meeting, and called for appearances. Thereafter

pariies were welcomed.

DISCUSSION:

SPECIAL MASTER'S REPORT

Prof. Levin presented his report, he highlighted changes in the Depariment due to the
split into Land Reform and Rural Development, from the Department of Agriculture,



Land Reform and Rural Development and congratulates Ms. Nomthandazo Moyo on
her appoiniment as Acting Director General.

1. Matters Arising from 3 December 2024 meeting:
1.1 Staff Contracts: SMLT core staff and the national programme manager have

received five-year contracts, but staff in Mpumalanga remain on contract,
which is a "grave concern".

1.2 AFRA'S Affidavit: AFRA submitted an affidavit on blockages and challenges
in the labour tenant claim resolution process, to which the Department has

responded.
1.3 Mediation Issues: The Department's panel of over 60 mediators' contracts

expired, causing technical difficulties in renewal. The Department plans to
use a central database for mediators until individual provincial panels are
established.

1.4 Unequal Playing Field in Mediation: Prof. Levin notes thai landowners often

have legal representation during mediation, while applicants (labour
tenants) do not, suggesting a need to address this with Legal Aid South
Africa.

1.5Dormant Cases: 491 out of 636 files from 2013-2016 have been audited.
There's a need to develop pilot sites to reaclivate these cases, especially in

KwaZulu-Natal and Mpumalanga, which have the majerity of cases. Efforts

will be made to trace tenants and attorneys on record.

2. Operational Update
2.1Proof of Concept (POC) Documentation: A finalized draft of POC
documentation, centered on the enhanced land rights inquiry within

Standard Operating Procedures (SOPs), has been submitted.

2.2POC Methodology: The methodology utilizes oral history and geospatial

analysis io improve court referrals and empower labour tenants, helping
courts declare them as labour tenanis and define land coordinates. New

tools include an oral history questionnaire and a claims complexity matrix.



2.3P0C Implementation: The POC will be implemented through a partnership

between the Department and the Special Master's office, focusing on land
acquisition and court-referred matters to achieve tenant security.

2.4Database and Training: A database system, developed with the

department's IT, is being prepared for rollout. Training for project officers on
data input has begun in Mpumalanga and needs to be escalated nationwide.

2.5 Database Accessibility: The database will have restricted access for the

court and will eventually include a labour tenant portal for SMS responses
and requests, allowing broader public access (e.g., reading rights for
stakeholders) to connect with applicants.

2.6Ms. Kadwa from AFRA enquired if the previously agreed-upon six-month
timeline for the database’s functionality remained achievable, given delays
due to Departmental splits. Prof. Levin suggested that trying to meet the end
of June deadline for training and major data input remains the goal, but is
open to revising timelines if necessary.

2.7 National Geospatial Institute (NGI): The SMLT is working closely with the
NGI in Cape Town for cost-effective geospatial analysis, including historical

aerial photographic records, to enhance social justice and land rights for
labour tenants.

. Learning and Engagement Platform

3.1 A new platform focusing on straiegic impact litigation will be launched, with
Legal Aid South Africa playing a central role due to their budget for such
initiatives. Mr Thabiso Mbhense (Legal Aid) is expected to be a keynote
speaker.

3.2The goal is to generate judgments that create precedents and affirm the
law's potential, especially in light of delays.



3.3Just and Equitable Compensation: Prof. Levin highlights the need for

strategic litigation around "just and equitable compensation,” particularly
considering the decline in living conditions and reduction of land for labour
tenanis over the past 30 years due to delays and new landowners. He
questions how the Constitution's provisions on compensation can be
applied to address these historical injustices and power imbalances.

3.4 Straighiforward Cases with Delays: He also points to cases with existing
court orders (e.g., Section 33(2A) or Section 16 declarations) where
agreements on land extent have not been reached for years, often due to
discrepancies between initial applications and later sketch diagrams or
signed beacon certificates.

. Strategic Litigation and Judgement Translation
4 1 Strategic Litigation and Translation of Judgements

Prof. Levin emphasizes that the strategic impact litigation workshop is
crucial, as Legal Aid South Africa is central to providing legal representation
for labour tenant applicants as assigned by the Land Court Act. He reiterates
the goal of obtaining precedent-setting judgments to streamline alternative
dispute resolution (mediation or arbitration).

4.2 Judge President Carelse stressed the importance of translating judgments,
particularly into isiZulu for cases originating from KwaZulu-Natal and
Mpumalanga, where it is the predominant language among labour tenant
applicants. Prof. Levin fully agrees, noting that this is a critical aspect for
accessibility and will be a valuable pilot initiative.

. War Room and Performance Statistics

Prof. Levin describes the "uncomiortable” reality of poor results despite
ambitious targets set jointly with the Department in the implementation plan. He
proposes institutionalizing a "war room" {programme management structure) to
regularly review individual projects from the existing project register and the

mulii-site accelerated claims resolution initiative. This structure would:



5.1 Utilize the new database system for tracking project progress, identifying

blockages, and assisting in unblocking cases.

9.2Involve the Special Master and relevant Directors of Tenure in co-managing
test cases and projects.

5.3 Aim {o significantly improve performance by ensuring accurate accounting
of completed Departmental processes (e.g., once a matier is referred to
court and Legal Aid takes over).

Prof. Levin offered to assist the Department in improving overall performance
measurement and is willing io engage with the Audifor General on this matter.

He draws a parallel to his previous experience at the National School of
Govermnment, where a similar system dramatically improved target achievement

from zero to over 90% within the first year.
. Staffing in Mpumalanga
Staffing and Capacity Challenges in Mpumalanga

Prof. Levin raised concerns about staff instability in Mpumalanga, noting that
the Department's 2023 undertaking to ensure consistent staffing has not been
met. He further highlighted:

The impact of the 2016 Public Service Regulation change regarding
"appointment of staff additional to the establishment," which limits contracts to
prevent an expectation of permanent employment, but has led to continuous
one-year confracts and instability.

The potential for the Minister of Public Service and Administration to issue a
deviation for longer contracts (possibly up to three years) or for the Department
to create permanent posts for staff in Mpumalanga.

The "painful” reality of high staff tumover in Mpumalanga, hindering progress
despite the potential and energy of the staff. He suggested a serious
engagement with the Department and potentially the DPSA to find a more
stable staffing solution.



7. Evaluation of Special Master's Term

Ms Kadwa expressed support for the "war room" and, addressing the low
finalization rate, formally proposes an evaluation of the entire initial term of the
Special Master (2020-2024). She argued that given the "novel concept" of the
Special Master in South African law, such an evaluation would provide
invaluable learnings to avoid past pitfalls. She seeks either a court order or an
undertaking from the Special Master and the court for this evaluation.

Judge President Carelse sought clarification on the type of order, to which Ms.
Kadwa confirms it's an evaluation to refiect on "what worked, what didn't work,"
and targets met, rather than a review.

Mr Ndove acknowledged the value of an evaluation as a "best practice" but
raised an objection to immediate discussion, stating the affidavit was only
received yesierday, and the Department requires time to consult its "hierarchy
of leaders” and formulate a position, especially since an order is being
suggested. He also conveys an apology from the Acting DG, Ms. Moyo, for her
absence.

Mr Donovan Williams suggested that instead of a potentially complicated
external evaluation, Prof. Levin, as the Special Master, could provide an internal
report on his first ierm at the next court hearing, detailing what has been done
and what hasn't.

Ms Kadwa responded to Mr. Ndove's point about late receipt, explaining that
AFRA electronically filed their papers last Thursday, April 17th, approximately a
week before the hearing, and it's a logistical problem that parties are not
receiving documents on time. She requested clarity on who to submit to in the
future to ensure timely receipt. Judge President Carelse confirmed it's a
logistical issue that will be addressed.

8. Concluding Remarks and Institutional Reflections

Prof. Levin proceeded to address the evaluation, stating he is personally in
favour of an evaluation as a "learning methodology" to improve performance.
He agrees with Mr. Ndove that they need to sit down to define the exact scope
and how it will be used for improvement.



He then discussed capacity consiraints within the Depariment of Land Reform
and Rural Development, stating there are "simply not enough human beings"
to undertake the required tasks. He pointed out that:

8.1 Few staff deal exclusively with labour tenants.

8.2 There are no dedicated organizational structures for labour tenants at the
national level, with existing structures primarily focused on CPAs
(Communal Property Associations).

He conftrasts his sole focus on labour tenanis with departmental staff who must
manage "8 pieces of legislation," making it "impossible, humanly for them to
give the same attention.”

Prof. Levin reiterated the priorities he has put forward:

» Staffing (stable workforce).
= \War room aclivation.

* Focus on dormant cases.
Conclusion of the proof of concept for rolling out SOPs, including data input.

He emphasized the need for sufficient human resources to effectively
implement these priorities. He concludes by acknowledging the broad support
for an evaluation that is "backward-looking, focusing on the present and
forward-looking," and will await the court's guidance.

He reflected on the learning experience for himself and his team, gained from
all parties. He touches upon the "harsh" Constitutional Court judgment on the
Department and the ongoing "institutional challenge" it faces in reconstituting
itself after the split. While acknowledging the department's "huge span of work,"
he stresses the importance of frust and the department's willingness to work
under the Special Master's direction, as stipulated in the judgment (supervision,

monitoring, and overseeing).

Prof. Levin also highlights an "unnecessary tension" stemming from his position
not being treated as a full "component" of the department, preventing clear
budget allocation and decision-making authority aligned with Public Service
and Public Finance Management Acts. He believes this "struggle for turf"



distracts from the work and the positive relationships being built around it, citing
the open door and informal "war room" in Mpumalanga despite staffing

challenges. He urges a focus on the work rather than institutional complexities.
. Comments on Strategic Litigation Workshop
JP invited further comments.

9.1Mr Ndove expressed agreement with much of Prof. Levin's presentation,
acknowledging the historical cooperation. However, he raises a concern
regarding the Learning and Engagement Strategic Litigation Workshop. He
points out that while the Special Master has emphasized Legal Aid's central
role, the Department, as the implementing body accountable for all land
reform legislation (including labour tenants), has been excluded from the
planning process of this workshop. He notes that the program, speakers,
and attendance numbers have already been finalized without deparimental
input, despite the department being expected to implement its outcomes.
Mr. Ndove views this as undermining trust and cooperation, asserting that
the department should be central to planning such an important initiative.

9.2 JP Carelse sought clarification on Mr. Ndove's desired level of involvement,
given that arrangements are already in place. Mr. Ndove confirmed that the
department wishes to be "engaged properly" and collaboratively plan the
workshop, believing it's not too late io re-engage on the matter.

9.3Mr Donovan Williams responded by stating that the concept of a "learning
and engagement platform” is not new and has been part of the
implementation plan. He clarifies that the Office of the Special Master often
initiates these platforms to address complex issues, leveraging their
capacity to think about "vexing issues." He explains that Legal Aid South
Africa is "central" because they contract lawyers for court matters,
particularly strategic litigation. He asserts that the department is not being
"dragged to something" or undermined, and that working relationships exist
at the operational level, even if not always at senior levels. Mr. Williams
highlighted that the Department's sign-off on resources is still required for
the workshop to proceed, making the notion of the Special Master acting



unilaterally "unfortunate." He confirmed that letters have been sent to the
depariment requesting their participation, not just as attendees.

9.4 Mr Mbhense suggested that the Department and the Office of the Special
Master should meet to discuss this issue. He clarified that Legal Aid's
involvement is primarily for "knowledge sharing" on strategic litigation and

that they are not involved in the planning of the workshop.

9.5Prof. Levin agrees with Mr. Mbhense's suggestion, acknowledging that
despite efforts to ensure the department's early awareness (specifically Mr.
Ndove), there might have been "misunderstandings." He believes a direct
meeting between his office and the depariment would be appropriate to
clarify the situation.

9.6 JP Carelse confirmed that both Prof. Levin and Mr. Ndove seem to agree
on the need for the workshop and that the core issue is communication. She
directed them to meet ouiside of the hearing to resolve the logistical and
engagement issues surrounding the workshop.

9.7Ms Phindile Ngubo confirmed her satisfaction with Mr. Ndove's earlier
comments regarding the workshop issue.

9.8Ms Kadwa, in relation to the "war room," requests that its outcomes and
learnings be shared as part of the quarterly report to the court, citing the
benefit of transparency.

9.9Mr Ndove confirmed that there is "no difference" between the department
and the Special Master regarding the "war room" concept. He stated that a
war room document has been developed, and meetings have already taken
place (most recently in February). He agrees that if the war room is not
functioning optimally, both parties have the right and responsibility to
reshape it.

9.10 Prof. Levin clarified that the war room is a "management meeting"
focused on operational progress. While full transparency on outputs and
outcomes will be provided in quarterly court reports, the internal workings of



the war room itself, involving the Special Master and top departmental
management (including Direciors of Tenure), are primarily for resolving
"management kind of perspective" issues. He suggested that learning and
engagement platforms (less frequent) could be used for in-depth reflections
on the war room's impact. He emphasized that the war room should not be
broadened io include all stakeholders but should remain focused on the
“critical pariicipants" for optimal success. He also suggests the possibility of

separate war rooms for KwaZulu-Natal, Mpumalanga, and other provinces.

9.11 JP Carelse noted the consensus on the war room concept and its
reporting in quarterly meetings.

912 Ms Kadwa asked for clarity on the evaluation process of the Special
Master's term. Given expressed capacity constraints, she requesied
whether an agreed evaluation process with timelines can be reported on in
the next hearing, allowing sufficient time for planning.

9.13 Prof. Levin indicated his agreement. Mr Ndove also agreed, provided it's
part of an engagement process, and they have time to formulate their
response for the next hearing.

9.14 JP Carelse confirmed that the Department's need for sufficient time to
respond is noted. She then turned to Ms Ngubo regarding the "historical
project" (previously discussed in prior minutes). Ms. Ngubo confirmed that
the project has been on pause at the instruction of DJP Cowen, who is
updating data. They are awaiting the Court's readiness to resume the joint
initiative, which aims to provide support and direction for the Court's work.
She confirmed they are ready to proceed once given the go-ahead.

9.15 JP Carelse advised that training for the Court's Court Online system is
provided, suggesting it will aid in establishing a comprehensive database
for tracking matters and providing access to court orders. JP invited
interested parties to engage the Registrar regarding training.



CLOSING

JP Carelse concluded the hearing by thanking Prof. Levin for his comprehensive report
and all participants for their attendance. She observed increased cooperation and
emphasizes the shared goal of making the labour tenancy programme work,
acknowledging its long-standing nature. She advised of the court's readiness to hear
matters once they are prepared, stating there are sufficient judges and capacity. She
brieily touched on the challenge of mediation, acknowledging the lack of a budget and
pending regulations, but expresses gratitude that the Department's office will utilize
mediators from their database as a temporary measure. She highlighted the emphasis
on mediation in the Land Court Act and the Courl's desire to see it implemented.

NEXT QUARTERLY MEETING

The next meeting will take place virtually on 27 August 2025 at 10H00.
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